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Abstract

Based on law and doctrine, the article examines the categories of ‘digital economy’,
‘LegalTech’ and ‘individuals’ economic activities’ in their interaction. It stresses that
those categories represent Russia’s priority lines of development and can be fully digi-
talised. Legal science reflects diverse interpretations of LegalTech. There is a wide-
spread understanding is that LegalTech is a narrow toolkit for lawyers. The author ar-
gues for an expansive interpretation of LegalTech as a comprehensive phenomenon
intended for a wide range of economic agents, and shows LegalTech to be both an
element of the digital economy and a digitalised means for legal regulation of individu-
als’ economic activities. Trends and risks in the implementation and use of LegalTech
tools are identified. In the aspect of legal regulation, the functional characteristics of
LegalTech are formulated on the basis of an instrumental legal approach.
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Introduction

Digital economy, LegalTech, and the development and transformation
of individuals’ various economic activities are separate but interconnected
phenomena that are all novel, experimental and multi-faceted. The link be-
tween them is digitalisation based on artificial intelligence and Big Data.

The relevance of studying the above categories is confirmed by the Pro-
gramme of Fundamental Research in Russia for the Long Term (2021 to
2030)". The priority lines of economic research relate to the ‘development
of civil society and self-organisation of citizens and aim to accelerate the
innovation processes. In turn, cited as the priority lines of legal studies
are ‘transformation of the law paradigm amid a digital economy, robotics
development, and creation of a comfortable legal environment for Russia’s
global technological leadership; and continued development of entrepre-
neurial law. The above shows that any area of life is subject to legal regu-
lation, which also takes on a digitalised form. The economy and law are
inter-related and can be digitalised in their entirety. So Leg

alTech (law/legal technology), while being a manifestation of digital law,
also acts as both an element of the digital economy and a means for legal
regulation of economic activities, including economic activities of individ-
uals.

1. Digital Economy: Concept and Elements

In general terms, economy is the society’s business activities in the sys-
tem of the production, distribution and consumption? of tangible and in-
tangible goods and resources. Owing to the processes of globalisation, digi-
talisation trends have been penetrating economy. As a result, we may now
observe a new phenomenon of ‘Digital Economy.

! Executive order of the Government of the Russian Federation No. 3684-p ‘On ap-
proving the Programme of Fundamental Research in the Russian Federation for the Long
Term (2021 to 2030)’ dated 31 December 2020 // SPS Consultant Plus.

2 Available at: URL: https://ru.wikipedia.org/wiki/ (accessed: 23.05. 2022)
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The legal concept of ‘digital economy’ is reflected in the Strategy for the
Development of Information Society in the Russian Federation for the Years
2017-2030.° According to the Strategy, ‘digital economy means economic
activities for which the key factor is data in digital form processed in large
volumes, which helps considerably raise the efficiency of various forms of
production, processes, and equipment, and of storage, sales, and delivery
of goods and services, as compared to conventional economic operations.

The Strategy defines the digital economy ecosystem as a partnership of
entities that supports interaction among technological platforms, applied
Internet services, and information systems of government authorities, legal
entities and individuals. On the basis of the concepts cited, we find it pos-
sible to identify elements of digital economy that include not only digital
technology products as its objects and economic agents as its subjects, but
also digital means for legal regulation of economic relationships.

The lines of Digital Economy development include numerous national
programmes and strategies. E.g., the 2016 RF Strategy of Scientific and
Technological Development* names, among its goals and outcomes, ‘im-
provement of our people’s living standards based on advanced research and
technological renovation of the traditional sectors of our economy’

Digital economy hinges on digital transformation, the principal trend
and challenge in the development of our socio-economic and legal pro-
cesses. That is why the digital transformation of the Russian economy was
supported by the adoption of planning documents: the Information Soci-
ety State Programme,’ and the Strategy for the Development of Informa-
tion Society in the Russian Federation for the Years 2017-2030.¢ The said
programmes’ priority objectives include digital transformation, creation of
decent working conditions, and conditions for successful business. These

* Decree of the President of the Russian Federation No. 203 ‘On the Strategy for the
Development of Information Society in the Russian Federation for the Years 2017-2030
dated 09 May 2017 // SPS Consultant Plus.

* Decree of the President of the Russian Federation No. 642 ‘On the Strategy of Scien-
tific and Technological Development of the Russian Federation” dated 01 December 2016
(as amended on 15 March 2021) // SPS Consultant Plus.

* Resolution of the Government of the Russian Federation No. 313 ‘On the Approval
of the Information Society State Programme of the Russian Federation’ dated 15 April 2014
(as amended on 24 November 2021) // SPS Consultant Plus.

¢ Decree of the President of the Russian Federation No. 203 ‘On the Strategy for the
Development of Information Society in the Russian Federation for the Years 2017-2030
dated 09 May 2017 // SPS Consultant Plus.
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steps are expected to bring the key industries and social sphere to ‘digital
maturity.

To follow up on the above legislation, the Russian President passed his
Decree No. 204 dated 07 May 2018’ that outlined our national development
goals, consisting in breakthrough scientific, technological and socio-eco-
nomic development. To further the goals set by the President in that De-
cree, the National Programme entitled ‘RF Digital Economy’® was adopted
in 2019, also as part of the Digital Society Programme. That strategic act is
intended to form a new regulatory environment for the relations among
individuals, businesses and the state arising from the development of digi-
tal economy.

The above legal acts and regulations, to name just a few, show that the
state attaches crucial importance to digital transformation of the economy.
Digital transformation encompasses all spheres of life: financial technology,
standardisation, civil commerce, judicial proceedings, the notarial system,
etc. The ongoing digitalisation processes have been driven by globalisation.
Hence the special attention given to digital economy in the doctrine as well.

Researchers note that digital economy is a topical issue for discussion
in modern science — but add that, ‘despite the decisions taken by the state
to develop digitalisation and to intensify activities,.. no clear-cut concept
of law development with digital economy in place has been developed so
far. The main problem is to figure out the path of further development of
law’ [Abrosimova Ye.A., Andreyev V.K. et al., 2019]. Law seems to be lag-
ging behind digitalisation. As remarked by S.I. Nosov, ‘the impact of the
development of digital technology on the legal system, like the modalities
and directions of the transformation of law... remains mostly unexplored
by legal science’ [Nosov S.I., 2019].

As noted by Z.M. Kazachkova, formation and development of digital
economy’ is ‘central to digital transformation’ [Kazachkova Z.M. et al,
2021: 130-131]. In the light of the above, it seems especially necessary and
relevant to study the digital transformation of the economy and law, as the
regulator.

7 Decree of the President of the Russian Federation No. 07 May 2018 Ne 204 (as amend-
ed on 21 July 2020) ‘On the National Goals and Strategic Objectives of the Development of
the Russian Federation for the Period till 2024’ // SPS Consultant Plus.

8 Fact sheet of the National Project National Programme ‘Digital economy of the Rus-
sian Federation’ (approved by the Presidium of the Presidential Council for Strategic De-
velopment and National Projects, protocol No. 7 of 04 June 2019) // SPS Consultant Plus.

7



Articles

On the other hand, the doctrine fails to offer an unambiguous concept
of digital economy. E.g., Yu.A. Tikhomirov and E.V. Talapina term digital
economy as ‘data economy’ [Tikhomirov Yu.A., Talapina E.V,, 2020: 22].
V.A. Vaipan formulates a broader concept, describing digital economy as a
‘system of economic relations where data in digital form are a key input in
all spheres’ [Vaipan V.A. et al., 2019: 19]. M.N. Semyakin also supports this
opinion [Semyakin M.N., 2020: 100].

On the other hand, some authors are critical of digital economy and its
essence. In particular, A.Yu. Bykov notes that ‘concepts are being substi-
tuted currently. The use of digital technology is called digital economy. That
is a misconception. No supercomputer, nor even a quantum computer, is
different from a wooden abacus known since the 20" century B.C., if only
computing speed is now many orders greater. This has nothing to do with
the economy. Only economic science can create digital economy — using
economic tools” [Bykov A.Yu., 2021: 5]. However, it is hard to fully embrace
that opinion. If we proceed from the classical understanding of economy as
economic activities of agents for the production, exchange and sale of tan-
gible goods, then, in the case of digital economy, all the said processes and
objects take on a digitalised format. In this case, a ‘supercomputer’ will be
a tool of digital economy along with traditional inputs such as manual hu-
man labour (in its tangible physical sense). That is why digital (electronic)
tools and resources are directly relevant to the economy.

In this perspective, it seems true that ‘digital economy is a virtual en-
vironment that augments our reality’ Indeed, literal interpretation of the
term ‘digital’ (based on information in numerical form; binary information
displayed from a computer or terminal®), with synonyms such as ‘paper-
less’ and ‘numerical;' seems to perfectly agree with the understanding of
something ‘digital’ as ‘virtual. Consequently, ‘digital economy’ features a
digital (numeric/virtual) form of its elements that is, in turn, manifested in
technology.

There is also a view of the levels of digital economy. E.g., V.A. Vaipan
identifies three levels in digital economy development ‘that closely interact

° Digital Economy: How Specialists Understand the Term. Available at: URL: https://
ria.ru/20170616/1496663946.html (accessed: 08.09. 2022) (in Russ.)

10 Dictionaries and Encyclopaedia. Available at: URL: https://dic.academic.ru/dic.nsf/
ogegova/264410 (accessed: 08.09. 2022) (in Russ.)

"' Dictionary of Synonyms. Available at: URL: https://sinonim.org/s/%D1%86%D0%
B8%D1%84%D1%80%D0%B (accessed: 08.09. 2022) (in Russ.)
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to influence the lives of individuals and society in general: markets and
economic sectors; platforms and technologies; and an environment for the
development of platforms and technologies, including normative regula-
tion and information security’ [Vaipan V.A. et al., 2019]. In other words,
digital economy systematically understood consists of elements that in-
clude a set of digital technologies.

Given the legislative definition of digital economy and the breadth of
doctrinal opinions about this phenomenon, we feel that digital economy is
economic activities of agents based on digital (electronic/virtual) methods
and instruments (technologies) for the production, exchange, consump-
tion, and sale of tangible and intangible (including digital) objects and re-
sources on the basis of digital data (information) and in digital space (digi-
tal electronic platforms and services) using digital means of legal regulation
of economic relations. Digital economy is thus a system of components
whose key components are digital technologies. These include LegalTech,
to be discussed below.

2. LegalTech: Concept, Areas of Application,
and Functions. LegalTech as an Element
of Digital Economy

Digital technologies are often named after the areas of their application
in the economy, e.g. LegalTech (law/legal technology), FinTech (financial
technology), GovTech (State governance and municipal administration
technology), MedTech (medical technology), FoodTech (food technol-
ogy), etc., see for example: [Rozhkova M.A., Isayeva O.V. et al., 2021: 13,
202-300].

As noted by Russian researchers, ‘digitalisation and new information
technology induce changes in the nature of law subjects’ activities, alter the
scope of their legal relations and expand the horizons of their future activi-
ties’ [Tikhomirov Yu.A., Kichigin N.V. et al., 2021: 20]. Put differently, law
becomes embodied in LegalTech as it ‘goes digital’

In the absence of a legal concept of LegalTech, the phenomenon re-
quires both theoretical and practical examination. The LegalTech port-
manteau term should be understood as legal/law-related technology. Some
researches draw attention to the co-existence of the terms ‘LegalTech’ and
‘LawTech’ [Rozhkova M.A., Isayeva O.V. et al., 2021: 200]). However, we
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see no need to look for distinctions between them, for the English words,
‘legal’ and ‘law’'? relate to the same root concept.

LegalTech is primarily considered a highly specialised professional tool-
kit for lawyers. This position is widely shared by legal practitioners.”® As
such, LegalTech takes the form of, e.g., electronic jurisprudence selection'*
and contract drafting'® services, state duty / penalty calculator,' ‘My Arbi-
trator’ service,'” and some specialised platforms for lawyers.'®

Another position is that LegalTech is generally a broad range of tech-
nological solutions that serve various actors'®. We also adhere to an expan-
sive interpretation of LegalTech as a set of digital tools for a broad range
of users, including individuals, legal entities and government authorities,
exemplified by such electronic resources as Moy Nalog (‘My Tax’)*® tax-
payer registration and tax reporting services, Moy Biznes (‘My Business’)*
source of information about various legal and taxation regimes of econom-
ic activities (e.g. for legal entities, individual entrepreneurs, self-employed

12 Cambridge Dictionary of the English Language: Meanings and Definitions. Availa-
ble at: https://dictionary.cambridge.org/ru/ (accessed: 11.05. 2022)

1 LegalTech Is Dead, Greet Innovation Management! Available at: URL: https://law.
hse.ru/news/440214063.html (accessed: 08.09.2022); We, Science People, in LegalTech.
Available at: URL: https://platforma-online.ru/media/detail/vadim-polulyakh-my-lyudi-
ot-nauki-v-LegalTech/ (accessed: 08.09. 2022) (in Russ.)

" A New Tool for the Legal Practitioner: Jurisprudence Selection Service. Available at:
URL: https://pravo.ru/edition/view/74817/ (accessed: 29.05.2022); The Sutyazhnik (‘Litigant’)
System. Available at: URL: https://garant-vrn.ru/sutyazhnik/ (accessed: 29.05. 2022) (in Russ.)

' Seven Useful Services for Working with Contracts. Available at: URL: https://vc.
ru/services/249199-sem-poleznyh-servisov-dlya-raboty-s-dogovorami (accessed: 29.05.
2022) (in Russ.)

16 State Duty Calculator. Available at: URL: https://vsrf.ru/; Penalty Calculator. Avail-
able at: URL: https://dogovor-urist.ru/calculator/dogovor_neustoyka/ (accessed: 29.05.
2022) (in Russ.)

7" My Arbitrator’ Service. Available at; URL: https://my.arbitr.ru/#index (accessed:
29.05.2022) (in Russ.)

18 Specialised Platforms for Lawyers. Available at: URL: https://platforma-online.ru/
media/detail/poleznye-programmy-dlya-yuristov-v-rossii/ (accessed: 30.05. 2022) (in Russ.)

¥ What LegalTech Is and How It Is Developing in Russia. Available at: URL: https://
trends.rbc.ru/trends/industry/60acbdd69a79475b37ee5e63 (accessed: 08.09.2022) (in Russ.)

# My Tax Service. Available at: URL: https://npd.nalog.ru/app/ (accessed: 30.05. 2022)
(in Russ.)

2 My Business Service. Available at: URL: https://xn--90aifddrld7a.xn--plai/ (ac-
cessed: 30.05.2022) (in Russ.)
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and professional workers), counterparty verification services®, and vari-
ous courts’ websites* containing general legal information. So, in practical
terms, LegalTech should be understood broadly, as an element of digital
economy that serves the interests of a wide range of agents and as a means
for legal regulation of economic activities.

As for the degree of research elaboration of the LegalTech category, this
should be deemed insufficient. The doctrine lacks a common opinion about
LegalTech. The first position is that LegalTech is a specialised legal category
of digital tools. Most researchers tend to understand LegalTech in a narrow
sense, as a digital technology for professional lawyers. M.A. Rozhkova and
O.V. Isayeva define LegalTech as ‘services based on information systems,
various (B2B) platforms, software, products and tools, specially developed
to streamline the processes that constitute professional activities of law-
yers’ [Rozhkova M.A., Isayeva O.V. et al. 2021: 203]. S.F. Afanasyev holds a
similar opinion and describes LegalTech as a burgeoning special area in the
technological support of law-related activities [Afanasyev S.E, 2020: 47], as
does A.N. Mitin who calls LegalTech ‘a new business area that specialises
in IT support of professional lawyers’ activities’ [Mitin A.N., 2019: 82]. In
turn, M. Ye. Kosov formulates several meanings of LegalTech: ‘legal tech-
nology for lawyers’ and ‘a concept of using technology to address legal is-
sues’ [Kosov M. Ye., 2019: 19].

Foreign scholars also believe that LegalTech belongs to the narrow
area of the legal profession [Ambrogi R., 2017: 28-31]; [Alcantar K., Gil-
lespie K., 2019: 48-51].

However, we believe that, while examining LegalTech in its narrow
meaning, we should bear in mind that legal services and products are used
by a wide range of economic agents. Seen from this perspective, LegalTech
directly affects the interests of both legal professionals and the agents who
depend on the professionals’ work.

On the other hand, upon analysing the doctrinal positions and in the
light of the practice of LegalTech use in lawyers’ highly professional activi-
ties, we have identified a number of trends and risks in that area.

2 Single State Register of Individual Entrepreneurs. Available at: URL: https://egrul.
nalog.ru/; Verification. Available at: URL: https://www.kartoteka.ru/ (accessed: 30.05.
2022) (in Russ.)

» See e.g. arbitration courts’ website. Available at: URL: https://kad.arbitr.ru/ (ac-
cessed: 08.09.2022), and website of the Supreme Court of the Russian Federation. Available
at: URL: https://supcourt.ru/ (accessed: 08.09. 2022) (in Russ.)

1


https://egrul.nalog.ru/
https://egrul.nalog.ru/
https://kad.arbitr.ru/
https://supcourt.ru/

Articles

LegalTech is based on artificial intelligence that has been supplanting
people. Researchers fear that LegalTech technology may eventually replace
human lawyers [Uvarov A.A., Uvarov A.A., 2020: 10]. Yet, there are other
opinions on this matter. E.g., A.N. Mitin is convinced that a lawyer’s work
cannot be automated completely, so ‘creative work of lawyers will be in de-
mand so long as the human civilisation exists’ [Mitin A.N., 2019: 85], and
we fully agree with him.

In our opinion, the trend towards replacement of the lawyer with a ro-
bot does exist, but we must take into account the possibility, conditions of
use and availability of digital technology and services to the parties to legal
relations. Digital technology, including LegalTech, can only serve as lever-
age for solving the tasks at hand. Besides, as we see human beings replaced
with artificial intelligence, a moral and ethical problem arises: individuals
experience psychological stress because they realise they become redun-
dant and the need to re-train for another profession.

Along with the above aspect, there emerges a need for new specialists
who can develop and maintain LegalTech digital products. In this connec-
tion, we believe the findings in the Report of the NAFI Analytical Centre’s
study entitled ‘Legal Tech 3.0: Legal Tech Market in Russia and Worldwide’
to be quite relevant. The Centre notes a growing demand for such special-
ists as legal architects, legal engineers, digital guides, robot’s lawyer, re-
trainers, etc.”.

On the other hand, ]J. McGinnis and R. Pearce show conclusively that
artificial intelligence will serve to weaken lawyers’ market power. It means
that ‘lawyers will <...> fail to prevent non-lawyers from using it to deliver
legal services! Artificial intelligence will ‘trigger the end of lawyers’ mo-
nopoly and provide a benefit to society and clients as legal services become
more transparent and affordable to consumers and access to justice thereby
becomes more widely available’ [McGinnis J., Pearce R., 2019: 1230-1231].
We believe the above to be exemplified by the Skolkovo service, a LegalTech
platform designed to alert businessmen to contract provisions that bear
signs of various risks.”

# Legal Tech 3.0: Legal Tech Market in Russia and Worldwide — LegalTech Trends
2020-2030. Available at: URL: https://nafi.ru/projects/predprinimatelstvo/Legal Tech-3-0-
rynok-LegalTech-v-rossii-i-v-mire/ (accessed: 18.05.2022) (in Russ.)

% Skolkovo Resident’s Service to Alert Businessmen to Pitfalls in Contracts. Availa-

ble at: URL: https://www.cnews.ru/news/line/2022-02-01_servis_rezidenta_skolkovo (ac-
cessed: 27.05. 2022) (in Russ.)
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In general, we are compelled to note that robotisation, as a manifesta-
tion of digitalisation, actually underlies LegalTech and poses risks for the
transformation of some forms of individuals, including professional law-
yers, economic activities.

LegalTech as ‘machine-readable law. There are purely doctrinal in-
terpretations of LegalTech based on the categories of ‘information law,
‘machine-readable law; and ‘digital transformation law. S.G. Yeremeyev,
A.V. Mayorov and Ye.N. Minchenkov regard LegalTech as an area of legal
science — ‘digital transformation law’, as a sub-branch of information law.
As the legal concept of LegalTech, the authors cite information law, and
mention the link between man and equipment and the legal systems’ objec-
tive and inevitable response to the technological changes [Yeremeyev S.G.,
Mayorov A.V., Minchenkov Ye.N., 2019: 11, 13-14, 16]. While we agree
with the above statement, we have to note that the development and trans-
formation of the existing institutions certainly requires understanding
from the legal science perspective. Scientifically, ‘machine-readable law’ as
a phenomenon based on information in digital form, a manifestation of Le-
galTech, has undeniable prospects ahead. Moreover, its scientific prospects
are conditioned by the ambiguous content of LegalTech as such. All that
provides fertile ground for scholarly reflection.

Besides, I.V. Ponkin cites the ‘machine-readable law’ category as a di-
rection of digital transformation in law, an integral part of digital transfor-
mation in public administration, and an element of LegalTech regulatory
technology. The author does not explain the Legal Tech concept in his study
but describes its component parts, including ‘machine-readable law’ —
‘legislation as a code’ and ‘normative regulation as a code. He notes that
the purpose of that line of transformation is ‘so that laws can be read and
applied by machines’ [Ponkin 1.V., 2021: 231-232]. We should agree with
the author in that pre-requisites for the development of digital technology
in the direction of machine-readable law as part of LegalTech (law technol-
ogy) do exist. As the same time, we should distinguish ‘laws in code; to be
read by machines, from laws that require subjective assessment by a profes-
sional lawyer. Hence, we can regard ‘machine-readable law’ as a LegalTech
tool.

Moreover, in respect of the prospects, A. Pronin boldly predicts that ‘as
automation technology is implemented on blockchain platforms, we shall
be able to develop smart laws, or self-executing laws (similarly to smart
contracts). As an example of a law transcribed into digital code, the author
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cites ‘camera-based automatic traffic ticketing systems’ However, we do not
regard this example as a ‘smart law’ in the sense of digital (electronic) legis-
lation. It is most probably an instance of ‘smart jurisprudence’ — automatic
application of a rule of law that implements penalty measures for violations
of the existing regulations.

Scholars also point to another fairly efficient application of artificial in-
telligence in the field of legislation, namely detection of conflicts of law
[Pronin A., Vashkevich A. et al., 2017: 25]. We believe that such application
of LegalTech seems quite appropriate, for it fully meets the efficiency crite-
ria in digital economy.

Importantly, a Concept of the Development of Machine-Readable Law
Technology* (hereinafter referred to as ‘the Concept’) has been developed
for machine-readable law technologies, which justifies the relevance of de-
veloping machine-readable law because it will be more convenient to use
for the State, business community, and individuals. The Concept notes
the Russian experience of using machine-readable law in various business
projects, in the form of such business projects as ‘Robot Lawyer’ (Depart-
ment of Sberbank), ‘Digital Lawyer’ (MegaFon Company), and the Nor-
motvorchestvo (Rule-making) platform in support of interaction between
participants in the rule-making process under the ‘Digital Governance’ fed-
eral project of the Digital Economy programme. The Concept also outlines
its areas of application: standardisation and certification, deals in machine-
readable format, control and oversight, reporting, court and administra-
tive proceedings, rule-making, and interaction between state information
systems and digital platforms.

The Concept adopted is obviously a LegalTech tool and aims to promote
the development of digital economy. However, large-scale use of machine-
readable law at the entire Russian State’s level is still premature — for a
number of objective socio-economic, legal and technological reasons (the
ability/inability of various law subjects to use digital products, and citizens’
mentality). One of the main legal causes is that law is inherently conservative.
This is attributable to ‘legal rules’ occasional departure from the laws of for-
mal logic’ So ‘law will have to be altered first, so that its terms have the same
content in all laws. A titanic task!” [Mitin A.N., 2019: 83]. Besides, ‘many of

% Concept of the Development of Machine-Readable Law Technology. Approved by
the Governmental Commission for Digital Development and the Use of Information Tech-
nology for Improving Quality of Life and Conditions for Entrepreneurial Activities. Proto-
col No. 31 dated 15 September 2021 // SPS Consultant Plus.
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our laws are not directly prescriptive but require, instead, a subjective review
and attention to nuances and merits of the case’ (Ponkin 1.V, 2021: 235].
The above points to machine-readable law’s development potential, on the
one hand, and to the difficulties and problems hindering its adoption, on the
other. In the context of the prospect of LegalTech development for the auto-
mation of rule-making, we see reason in D.S. Gvozdetsky’s call for ‘planned
introduction of digital products’ into public rule-making [Gvozdetsky D.S.,
2020: 34-35]. We believe that gradual adoption of such technologies in this
area should aim to facilitate adaptation for all the participants in rule-making
and law application processes. ‘Planned’ application should ultimately influ-
ence the efficiency of the digitalised measures to be taken.

Thus, the use of LegalTech tools intended for professional lawyers clearly
helps to optimise routine working processes, organise legal information, and
facilitate review of court rulings. On the other hand, positive aspects of Le-
galTech use are accompanied by difficulties in re-training professional lawyers
and by potential risks that lawyers can be supplanted by artificial intelligence.

A second understanding of LegalTech is that it represents digital law
tools for a broad range of users. The legal regulation of virtually all the
spheres of the economy has now been digitalised. If we review economic
activities in industry breakdown, we can see that digital LegalTech tools are
now being created in every area and used by service providers (professional
lawyers) as well as consumers and public authorities.

E.g., LegalTech in the public administration area is represented by such
electronic services as Moy Nalog (‘My Tax’), that automates the registration
of economic agents and their tax reporting, and Moy Biznes (‘My Business’)
service that helps agents not only obtain legal information but also benefit
from state/municipal support measures.

We also find it quite possible to count the following automated resourc-
es among LegalTech services: automatic services for monitoring, recording
and documenting traffic offences for subsequent imposition of adminis-
trative penalties; ‘Electronic Government’ for inter-departmental co-ope-
ration among public authorities; Gosuslugi (‘State Services’) that helps
individuals and legal entities order and receive electronic certificates and
various state and municipal services.

Also widely discussed is the prospect of courts adopting LegalTech tools
to pass and document their judgements automatically. Current legislation
permits using electronic services in court to hold online hearings and to file
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lawsuits and letters of claim in digital form with courts and arbitration tri-
bunals. We fully support V.Yu. Abramov’s position that ‘e-justice is a branch
of digital technology used in the system of public justice administration
functions...exemplified by such systems as GAS Pravosudie (‘Justice’ State
Automated System), Moy Arbitr (‘My Arbitrator’), and the Bank of Arbitral
Awards’ [Abramov V.Yu., 2022: 40-41]. The above services are essentially
LegalTech tools intended for professional lawyers only. However, they may
well be used by any person seeking a judicial remedy — by filing electronic
letters of claim, attending online hearings, monitoring the progress of the
proceedings, etc. So, the use of LegalTech in this area touches upon the
interests of a wide range of agents.

The notarial system has also been digitalised and has consequently
adopted LegalTech tools. Electronic notarisation services are now rather
widely used, as parties to a deal submit electronic documents to Rosreestr
(to have the transfer of title to real estate registered) or to the tax authorities
(to report disposal of an interest in authorised capital).

Russian experts also note a ‘non-obvious trend’ for LegalTech use, trig-
gered by a ‘growth in some segments of the shadow market, such as the
counterfeit products market, which elicits tools for tracking down counter-
feit products at various stages of the supply chain*

In addition to Nalog.ru (website of the Federal tax service) and the Moy
arbitr service (websites of arbitration tribunals), numerous services are pub-
licly available for obtaining information in digital format about economic
agents that help ascertain an agent’s legal status (find information about its
incorporation, re-organisation, licenses held, any bankruptcy proceedings
or litigation in progress, etc.) We believe that economic agents informed of
their prospective counterparties’ legal status get assured that the latter are
in good standing and act in good faith, and that dealing with them carries
no risk of adverse events (e.g., a party aware that its counterparty is facing
bankruptcy may refrain from entering into a property disposal contract
with it, for a debtor’s deals may legally be contested by its creditors).

As regards the regulation of contractual obligations in business, the use
of the ‘smart contract’ legal arrangement is noteworthy. The smart contract,
as a product of digitalisation and technology, is of a complicated and am-
biguous nature that may be presented as a variety of e-contract, a separate

¥ What LegalTech is and How it is Developing in Russia. Available at: URL: https: //
trends.rbe.ru/trends/industry/60acbdd69a79475b37ee5e63 (accessed: 08.05.2022) (in Russ.)
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form of deal/contract, and a manner of obligation performance all in one.
The smart contract is also described as ‘a widespread LegalTech technolo-
gy... The smart contract falls under the concept of a computer programme
by virtue of Article 1225.1 of the Civil Code of the Russian Federation’
[Minbaleyev A.V. et al., 2022: 37]. So, the author concludes that the smart
contract is a computer programme. A. Vashkevich holds a similar posi-
tion as he notes that ‘smart contracts in private relations’” also constitute
LegalTech tools. ‘Businesses need automated legal relations, to become less
dependent on the parties’ will... The potential of smart contracts operating
in the real economy largely hinges on their link with Internet of Things and
with external information systems” [Pronin A., Vashkevich A. et al., 2017:
29]. Given the range of opinions on the smart contract, we tend to regard
the smart contract as a general purpose LegalTech tool intended for more
efficient discharge of the contractual obligations of economic agents.

As noted above, the elements of digital economy are digital services and
platforms. These are widely used in various economic activities, especially
by entrepreneurs. ‘Digital platforms are increasingly talked about as a mar-
ketplace, i.e., a meeting place for two or more natural or legal persons to
exchange values in some form or other... The best-known modern plat-
forms have come from the B2C contracts area and from the service sec-
tor. This field is both interesting and very complicated as regards its leg-
islative framework. It expands on the domain of ‘platform law’ that ‘is of
great social significance and will help raise our State’s economic potential
considerably..” [Altukhov A.V,, Kashkin S.Yu., 2021: 93]. Certainly, any
new phenomenon should eventually be reflected in law for the economic
relations to stabilise. Any legal uncertainty will reduce the efficiency of the
legal regulation of economic relations.

Foreign authors also call for broadened understanding of LegalTech.
E.g., in his study, Professor Matthias Schneider (Germany) describes Le-
galTech as ‘digitalised legal services, an opportunity and challenge for the
public and private sectors. The author cites examples of LegalTech used in
administrative, procedural, and environmental law [Schneider M., 2020:
297-302]. U.S. studies report about application of digital law technology
in the field of real estate, see for example: [Byrne M., 2019]. Positions are
expressed in India as well [Shah H., Srivastava A., 2014: 208-230]. All this
shows ample use of LegalTech technology.

On the other hand, the use of LegalTech tools, including digital plat-
forms, entails the use, processing and storage of large volumes of user data,
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the so called Big Data. While no legal definition of Big Data has been for-
mulated yet, this does not prevent from using the term used in theoretical
and practical studies in the meaning of an extensive array of various in-
formation. We share the opinion of V.D. Churakov, who states and proves
that Big Data ‘makes it possible to explain existing phenomena and predict
behaviour in the field of law’; this should be distinguished from statistical
data. Big Data needs a legal definition [Churakov V.D., 2020: 101-102].

But, however attractive LegalTech tools (law information systems, au-
tomatic imposition of fines, information banks, electronic document man-
agement, digital platforms, etc.) based on Big Data may be, there are po-
tential risks for subjects of law. E.g., in his study on legal issues in a digital
environment, O.A. Stepanov notes that ‘growing computerised databases
of personal data <...> pose a risk of covert invasion of privacy’. A person’s
digital profile can accumulate a lot of information about the amount and
sources of his/her income, employment, tax revenues, information sources
visited (‘digital footprint, ‘online behaviour’). ‘It is expected that not only
public authorities but also private sector companies will be able to use the
information array.?® Not only people’s financial flows but also their lives
become transparent’ [Stepanov O.A., 2021: 24, 25].

Indeed, the above-mentioned social relations are fraught with certain
risks: data leaks, information attacks, etc. However, digital technology can
hardly be stopped from evolving in this direction. We believe that the pro-
cedures for using Big Data need more specific regulation and control, so
that personal security can be safeguarded.

Yu.S. Kharitonova and V.S. Savina also raise the issue of legal regulation
of Big Data and its secure use in the context of the development of artifi-
cial intelligence. The researchers stress that the use of Big Data ‘generates
a whole set of legal and ethical issues, particularly regarding the limits of
using personal data’ [Kharitonova Yu.S., Savina V.S., 2020: 539]. In the light
of the above we believe that, from the digital economy perspective, digi-
tal security — particularly that of LegalTech resources — directly affects
economic agents’ activity in the consumer segment, business environment,
and public administration. Digital vulnerability makes the use of digital
resources and technology less efficient.

8 For details see: Pilot Project on a Citizens Digital Profile (an experiment to last till
31 December 2022) — Resolution No. 710 of the Government of the Russian Federation
‘On Holding an Experiment to Improve the Quality and Coherence of Data Stored in State
Information Resources’ dated 03 June 2019 (as amended on 17 August 2021) // SPS Con-
sultant Plus.
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Foreign authors also raise this problem. E.g., authors in the U.S. jus-
tify the need to observe certain requirements as Big Data is employed to
provide legal and other services using LegalTech tools [Davis J., 2016: 1];
and to respect legal ethics in respect of consumers where advertising tech-
niques use large volumes of information [Katsuya Endo S., 2021: 107-157];
a similar position is voiced by a Spanish author [Navarro S.N., 2020].

The above makes it possible to identify the following LegalTech features:

In doctrine and practice, a widespread understanding is that LegalTech
is a highly professional set of digital media for legal practitioners. In this
vein, the following risky trends have been identified: artificial intelligence
has been substituting professional lawyers and some activities have been
transforming; the development of ‘machine-readable law’ necessitates a
stock-taking of law’s conceptual framework, with due regard to the con-
servative nature of law and a certain degree of subjectivity in application of
law; alternatively, LegalTech is understood as a digital toolkit for a broad
range of economic agents. The LegalTech application areas include public
administration, justice, notarial system, business and ordinary civil com-
merce. There is an obvious need to form a ‘platform law’ The use of Big
Data shows vulnerability of entities.

In general, we are deeply convinced that LegalTech in a broad sense is a
part of digital economy that promotes the implementation of our national
goals, objectives and development programmes.

3. LegalTech as an Instrument
for Regulating Individuals’ Economic Activities

Law has a huge potential for adopting digitalisation tools. As shown
above, in terms of digitalisation LegalTech is a digital technology toolkit
used by a broad range of actors. Proceeding from this understanding, Le-
galTech should also be regarded as a means of legal regulation of economic
agents.

It is generally known that ‘legal regulation is normative and institu-
tional influence on social relations that uses a system of legal means in
order to arrange, safeguard, and develop them in line with society’s needs’
S.S. Alekseyev understood the legal means to include law rules; legal re-
lations; subjective rights and legal duties; and acts of the performance of
rights and duties [Alekseyev S.S., 1995: 209-216].
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Proceeding from the established understanding of legal regulation of
social relations, we should regard LegalTech as one of the digital means
in the mechanism of legal regulation compounded by digitalisation. Le-
galTech is seen as a digitalised form or law rules, legal relations and acts of
the performance of rights and duties. These, in turn, exert a legal influence
on social relations. Let us examine the impact of LegalTech on individuals’
economic activities in more detail.

First of all, we should note that economic activities are a broad con-
cept basically enshrined in the Constitution of the Russian Federation®.
According to its Article 34, ‘everyone shall have the right to a free use of
his abilities and property for entrepreneurial and economic activities not
prohibited by law’

‘Economic rights are an integral part of the legal status of a citizen as
an agent of economic or entrepreneurial activities, and of other economic
agents’ [Gubin Ye.P, 2021: 4].

In our opinion, economic activities are conducted in such forms as work
activities, entrepreneurial activities, professional activities and, lately, self-
employment as narrowly defined under the special taxation regime ‘Profes-
sional Income Tax.*

We should recall that Russia’s above-mentioned development pro-
grammes and strategies prioritise the creation of favourable conditions for
decent work and successful business, including self-employment, and the
development of digital transformation. All of that is sure to concern civil
commerce, financial technology, and justice.

In the said context, we should stress that ‘the economic sphere is es-
sential to society and requires control in various ways. These include a le-
gal regulation mechanism that means forming a high legal consciousness
among economic agents, their statuses and interaction regimes, and also
using incentives and liability measures’ [Tikhomirov Yu.A., Talapina E.V,,
2021: 6].

»  Constitution of the Russian Federation. Approved at National Vote of 12 December
1993 with amendments approved at National Vote of 01 July 2020). Available at: URL:
http://www.pravo.gov.ru (accessed: 04.07. 2020)

% Self-employed natural persons are those who are either not registered as individual
entrepreneurs or have such status, and receive an aggregate annual income of not more
than RUB 2.4 million from certain activities (Federal Law No. 422-FZ “On Holding an Ex-
periment to Establish a Special Taxation Regime, ‘Professional Income Tax’» dated 27 No-

vember 2018 // SPS Consultant Plus.
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The legal regulation of the activities of economic agents also requires le-
gal mechanisms converted into digital form. So, LegalTech is a part of legal
regulation of economic relations in this case.

According to the online edition of Rossiyskaya Gazeta, the tax authori-
ties and the public sector’s leaders in adopting LegalTech, and ‘the State, as
well as business, is working to improve its legal services and taking an ac-
tive part in their automation and digitalisation... The government authori-
ties are taking the lead in the development of legal technology in Russia.*!

Certainly, the area of LegalTech application in a digital economy is
broad. We believe that, in the context of the legal regulation of individuals’
economic activities, it is represented by digital information resources such
as the Federal Tax Service website, Moy Biznes platform, Moy Nalog elec-
tronic application, etc.

As regards the theory of the means/methods of legal regulation (influ-
ence, permission, obligation, and prohibition) and from the instrumental/
legal and functional perspective, we can identify the following special func-
tions of LegalTech:

Firstly, LegalTech influences individuals by providing a large volume of
legal information in digital (electronic) form. That manifests itself in the
following aspects:

First of all, LegalTech, as an information source, serves to improve peo-
ple’s legal literacy. Here it is preceded by people’s general digital literacy
(including information, computer, and media literacy) valued as ‘an im-
portant factor in the achievement of one’s life goals and improvement of
people’s quality of life, which ultimately impacts the digital economy’ [Bay-
muratova L.R., Dolgova O.A. et al., 2018: 5-6]. We believe improvement
of people’s legal literacy in digital terms helps make their activities more
efficient.

LegalTech guides individuals’ choice of a legal regime for their eco-
nomic activities: non-incorporated entrepreneur, professional worker, self-
employed (under the Professional Income Tax special taxation regime), or
an employee. This choice is made as LegalTech provides legal information:
a list of regulatory acts that establish the types, forms, areas, and conditions
of individuals’ economic activities.

1 FTS, Russia’s Leading Public Implementor of LegalTech. Available at: URL: https://

rg.ru/2020/10/09/fns-lidiruet-v-gossektore-rf-po-vnedreniiu-Legal Tech.html (accessed:
13.04.2022) (in Russ.)
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LegalTech serves to encourage the performance of one’s constitutional
duty to pay taxes on the income received. Regarding this aspect, L.N. Berg
rightly notes that ‘information moves the world and guides human behav-
iour. The social variety of information, political and legal, coming from the
government, has a special effect on society’ The researcher shows conclu-
sively that legal information has legal influence on actors. “The significance
and role of the legal influence are vividly expressed precisely in the fact that
legal information, e.g. contained in the text of a law rule, becomes an effi-
cient force that guides and streamlines human behaviour after it is brought
home to the person’ [Berg L.N., 2021: 212-213].

The above is more than relevant and applicable to self-employed per-
sons economical activities in their narrow sense, under the Professional
Income Tax special taxation regime. The close attention given to this cat-
egory of persons is attributed to the fact that they belonged to the shadow
sector for a long time because they were involved income-generating ac-
tivities but lacked the status of individual entrepreneurs and did not carry
out their constitutional obligation to pay taxes. The taxation conditions are
now quite favourable for such persons, as their tax rates are quite beneficial
(4% or 6%). This attractive regime is complemented by various incentives,
such as a clear and simple registration and tax deduction procedure. This
aspect hinges on the following function of LegalTech.

Secondly, LegalTech acts as an instrument of legal regulation of eco-
nomic activities as it simplifies state registration of economic agents. This
is especially relevant for self-employed workers. Simplified registration is a
product and a tool of digital transformation of law.

Thirdly, LegalTech acts as an instrument of state control in legal regu-
lation of economic activities. A streamlined and automated mechanism
based on artificial intelligence and Big Data helps raise the efficiency of
state control. This, in turn, is intended to ‘encourage proper behaviour’ of
taxpayers engaging in economic activities, particularly individuals. Ac-
cording to S.A. Agamagomedova, who studies the axiological aspects of
state control, ‘control and supervisory’ mechanisms are ‘potentially capable
of stimulating the activities under their control... This refers to the level
of individuals’ and organisations’ interaction with the authorities whereby
its outcome motivates the agents to develop their activities and to have a
certain attitude to the legally protected values — to ultimately find proper
behaviour beneficial and comfortable’ [Agamagomedova S.A., 2021: 48].
With respect to its state control aspects, we believe LegalTech to be indis-

22



N.Ye. Savenko. LegalTech in Digital Economy and in Legal Regulation of Individuals... P. 4-27

pensable and to have a great potential — provided that economic agents’
Big Data is safely used.

LegalTech can thus be described as a modern digital instrument for le-
gal regulation of economic activities that works through the relations be-
tween agents and state / municipal authorities as regards individuals’ legal
literacy, registration of their activities, reporting and discharge of their duty
to pay taxes, and state control.

The sense and meaning of LegalTech are well explained by its digital
functionality: electronic (digital) document management, and an auto-
mated mechanism for registering agents and processing reports and ap-
plications. These enable LegalTech to improve the provision of state and
municipal services, detection of irregularities, and application of control
measures.

As regards private and public interests in the legal regulation of eco-
nomic activities, LegalTech is obviously intended to develop the institu-
tions that serve the interests of all law subjects involved in economic pro-
cesses. E.g., private interests are met by such LegalTech features as the
agents’ awareness (legal literacy), mechanisms that motivate the discharge
of duties under certain legal regimes of economic activities, saving money
and labour, and digital contractual forms of interaction. Public interest is
met by such LegalTech functions as automated state registration of eco-
nomic agents, automated reporting, and transparent control.

Conclusion

Digital economy is economic agents’ activities using digital (electronic/
virtual) methods and instruments (technologies) for the production, ex-
change, consumption, and sale of tangible and intangible (including digi-
tal) objects and resources on the basis of digital data (information) and in
digital space (digital electronic platforms and services) using digital means
of legal regulation of economic relations. Digital economy is a system of
components that include a set of digital information technologies based on
artificial intelligence and Big Data. For legal regulation of digital economy
there exist LegalTech tools (law/legal technology).

A stance widely shared by researchers and practitioners is to understand
LegalTech as a highly professional set of digital media for legal practitio-
ners. At the same time, we argue for an expansive interpretation of Le-
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galTech as a legal toolkit for a broad range of users involved in economic
relations.

Our study has identified trends and risks arising from the implementa-
tion and use of LegalTech. The trends include the following notable points:

the spread of artificial intelligence favours the replacement of profes-
sional lawyers with robots for some routine processes. On the other hand,
new IT-based niches appear;

machine-readable law may potentially develop, provided that law’s con-
ceptual framework undergoes ‘stock-taking’ and adaptation;

there is a clear need to create ‘platform law’ rules for legal regulation of
economic activities.

The main risk posed by the use of LegalTech Tools is large-scale use of
Big Data, possibly leading to invasions of citizens” privacy and unauthor-
ised data use. So, we conclude that vulnerability in a digital environment
discourages the use of LegalTech resources.

Studies of LegalTech resources used in various areas of economic ac-
tivities, both private and public, suggest that LegalTech is a component of
digital economy that serves a broad range of agents involved in economic
relations.

LegalTech is a modern digital instrument for legal regulation of eco-
nomic activities, including activities of individuals, that works through the
relations between agents and state/municipal authorities. In this aspect, on
the basis of the classical understanding of legal tools in the legal regulation
mechanism and using an instrumental legal approach, Legal Tech plays the
following roles for economic agents, including:

a resource for raising legal and general awareness;

a guide to legal information that shapes choices of legal regimes for eco-
nomic activities;

an incentive for the performance of contractual obligations and fiscal
obligations and for proper behaviour in general;

a means of public control over economic agents’ activities.

Summing up, we have reasons confidently conclude that LegalTech, as
a current trend and challenge, demonstrates successful implementation of
the state’s priority policies, both economic and social. LegalTech acts as a
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component of digital economy and a means for legal regulation of indi-
viduals’ economic activities.
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Abstract

Digital technologies at present days increasingly permeate all human activities
across the board, thus resulting in higher labor productivity and emergence of the
new capabilities in science and technology spheres. In the information society stan-
dards they help to shape that are becoming a new reality. Meanwhile, the law and
rulemaking activities are more latent compared to economic and other activities of
society. Upholding social stability and preventing by virtue of its static nature insig-
nificant, transitory changes of relationships is a function of law. However, rulemaking
activities, like all activities of the state, are on the move along with the development
of science and technology. In analyzing and adopting the best digitization practices
in specific branches, legislative authorities at present days introduce digital tech-
nologies into the regulatory drafting process. The paper analyzes the R&D for digital
transformation of legislative activities in order to propose an algorithm for a phased
introduction of digital technologies into the work of legislative authorities.
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Background

A transition to information society emphasizes the increasing role of
information to become a resource of its own, with access to information
recognized as a universal right. “The information society will change the
traditional paradigms in all spheres of life such as social, educational, cul-
tural, axiological” [Gassieva K.M., 2017: 9].

Contemporary studies show that the idea of information society has
penetrated human activities across the board such as sociology [Lu-
panov V.N., 2001: 40], social [Satokhina N., Razmetaeva Yu., 2021] and
demographic processes [Bagirova E.M., 2020: 33], bibliography [Sadigo-
va S.A., 2021: 7], etc. Meanwhile, the introduction of information tech-
nologies is also fraught with new risks, with the problems of data security
[Mitrou L., 2017] and neo-terrorism [Sokolova A.A., 2021: 26] high on the
public agenda. Researchers believe that information technologies as a field
extend beyond national interests of particular countries. “New technolo-
gies can be used to monitor the compliance with and prevent abuse of in-
ternational law. Advanced computing and robotic systems are capable of
collecting and processing much more data than man ever could. They can
be used to document and analyze the data to identify the actual patterns
leading to a possible abuse of international law” [Tikhomirov Yu.A. et al,,
2021:11].

The emergence of information society affects not only social relation-
ships but man himself, “the primary quality now being the ability not
just to learn but re-learn quickly and efficiently to stay abreast with flows of
information” [Gassieva K.M., 2017: 9]. That is, the priority is for the abil-
ity to quickly absorb information across various areas of human activity.
According to some authors, the digitization progress may cause qualita-
tive changes in human capabilities through a radical technological trans-
formation [Chubukova O.Yu., 2018: 47]. One has to subscribe to Professor
D.A. Pashentsev’s opinion that “digitization is a factor of powerful impact
on man which changes the human thinking model as such by affecting
many of its key parameters” [Pashentsev D.A., 2019: 17].
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Although jurisprudence does not rank high among the main lines of
advance of information society [Kalinkina N. N., 2010: 494-499], the law
largely provides a basis for the emergence of social relationships, with free
access to information on legal rules and provisions being undoubtedly a
standard of information society.

It is legal standards that shape the relationships in economic, cultural
and social areas'. The law is a brickwork of social development which in
particular supports the digitization and progress towards an information
society. The law has a major impact on the process of digitization while
digitization affects regulation and its forms and legal awareness of indi-
viduals [Tikhomirov Yu.A. et al., 2021: 6]. Thus, the law is both the orga-
nizing source and an object of digitization inseparable from the process of
technological change transforming human activities.

1. The concept of rulemaking and rulemaking process

The law as a social regulator has been embedded in the mechanism of
modern rule-of-law states since the world got over the Middle Ages regu-
lated primarily by the religion and morals. The law shifts its focus depend-
ing on the association with a particular school of legal thought. For in-
stance, in the normative school of thought rules are created by legislator,
while in legal realism, by judges. In this country, social relationships are
primarily governed by regulations are outcome of legislative process.

The activities to establish general rules of conduct, that is, legal provi-
sions, are called rulemaking or rulemaking activity. Its content is often de-
fined as a function or form of activity, or a major feature of the state since of
many political entities it is only the state that will issue ordinances binding
on the country’s entire population via its competent authorities.

A study of scholarly literature allows to identify several groups of re-
searchers with different views on the said question. As used in theoretical
studies, the terms that define activities of drafting and adopting regulations
and provisions are ambiguous for lack of consensus among the academia
on the content and correlation of the terminology in question. These activi-
ties are most often defined as rulemaking or lawmaking or as rulemaking/
lawmaking activities.

! Collected Laws of the Russian Federation. 2017. No. 20. Art. 2901.
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The first group, while discussing rulemaking, its content, structure,
mechanisms, argues that the use of this term in scholarly discourse is nor
reasonable. They define rulemaking as the activity to “draft legal provisions
or recognize the rules of conduct existing in society as lawful” [Albov A.P,
2022: 16]. Moreover, they specify that since the term rulemaking fails to ad-
equately reflect the creation of social regulators (morals, law, religion etc.)
by being focused on the rules, there is no sense in using it. Therefore, the
content underlying rulemaking is wider than the term itself.

The second group, while using the terms lawmaking and lawmaking
activities, does not use the term rulemaking at all [Pigolkin A.S., Golov-
astikova A.N., Dmitriev Yu.A., 2020: 358-361]; [Babaev VK. et al., 2020:
323-324]; [Lazarev V. V,, Lipen S.V. et al., 2020: 280-281] since they attach
no independent meaning to it.

The third group, in actively using the terms rulemaking and rulemak-
ing activity, argues that rulemaking is the starting point and the primary
component of a legal regulatory mechanism which takes the form of strict-
ly regulated activities of mainly public authorities/officers. They conceive
rulemaking as “a specific form of regulatory activity to develop, specify,
amend or abolish legal provisions with the purpose of harmonizing the
existing or creating new relationships in society”. Moreover, the concept
of rulemaking is wider than that of lawmaking since it involves the adop-
tion of regulations not just in the form of laws but also referendums to be
passed by public/municipal authorities and their officers, as well as the con-
clusion of standard-setting agreements/contracts. Over the last few years,
the academia has supported the idea to recognize the system of scholarly
knowledge on rulemaking, its types, rules, principles, legal techniques as a
new branch of science to be called normography [Arzamasov Yu.G., 2020:
10, 31, 35]. As an applied science, normography will study various drafting
technologies, theoretical issues and current problems of rulemaking.

The fourth group is revealed by the primary analysis of legal literature
since the majority of works on rulemaking is focused on specific rulemak-
ing entities such as specific agencies, departments, municipalities etc. In
this case, rulemaking is defined as an activity to draft, amend or abolish
all regulations except laws. That is, regarding the correlation between rule-
making and lawmaking, these two terms mean different forms of activities
covered by the concept of legislation. However, rulemaking does not incor-
porate lawmaking.
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Thus, this group does not assume the terms rulemaking and legislation to
be equivalent. They argue that the latter has a wider meaning compared to
the former. The advocates of this approach define legislation as “the general
process of adopting any kind of instrument while rulemaking concerns just
regulations” [Moskalkova T.N., Chernikov V.V,, 2014: 50]. Judging from the
said definition, one may conclude that “legislation has a wider content and
contains the activities such as: judicial and case-by-case legislation, con-
tractual legislation, legislation by local governments, legislation proper etc.
The advocates of this approach do not equalize rulemaking and rulemaking
activity either. They argue that the rulemaking activity is a more general
concept that involves the drafting process. Based on the said approach, they
also distinguish the range of the parties involved. While rulemaking agents
will include, in their view, bodies and officers who adopt regulations, the
parties to the rulemaking process will include drafters but not the adopting
entity, experts and other individuals involved. In Russia, the rulemaking
entities are: the President of Russian Federation; the Federal Assembly; the
Government of Russia; federal executive authorities; senior officers, legisla-
tive and (the highest) executive authorities in constituent territories of Rus-
sia; other public authorities. Therefore, rulemaking entities are not always
those empowered to propose laws.

There is yet another view on the correlation between the concepts under
study, whereby, according to researchers, the content of rulemaking domi-
nates over that of legislation. In principle, they argue that rulemaking de-
scribes not only the activities of public authorities to adopt legal provisions
but also the process of social standard-setting by entities such as civil so-
ciety associations, political parties and religious organizations. In support
of this conclusion, they identify the social and legal aspects of rulemaking:
legislative rulemaking or legislation as a component of rulemaking in a
wider sense; creation of new and development of the existing social regula-
tory principles by society (rulemaking in a narrow sense) [Bakulina L.T.,
2017: 43-52].

However, it would be fair to mention I.S. Samoschenko as one of the
first Soviet researchers to raise this issue. He argued that legislation was
the final stage of the legislative process [Samoschenko 1.S., 1956: 86]. This
approach dividing the contents of rulemaking and legislation based on the
difference between law and rule is now solidly established in jurisprudence.
This idea was developed by V.S. Nersesyants who argued that “the objec-
tive process of legislation (formalization of law) should not be confused
with the formal process of lawmaking (official expression and formula-
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tion of legal provisions). Legislation is the process of the actual (objective
and real) emergence and recognition of particular social relationships and
links between people and their associations as “normal” and “legitimate”
(from a perspective of prevailing real-life relationships in the given society
and corresponding ideas, values etc.), the process of social and historical
shaping of common criteria, rules, scales, models, samples and standards
of this “normality” and “legitimacy”, to be finally embodied in the relevant
standards of behavior, action and relationships between people” [Nersesy-
ants V.S., 1983: 344-345].

Contemporary researchers argue, following the logic of differentia-
tion between the terms law and rule, that “any rulemaking is not legisla-
tion while the latter will anyway include the rulemaking process” [Kay-
taeva Kh.I., 2010: 55-71]. In this case, rulemaking is believed to be only
the external process of publication of regulations devoid of its content. This
literally means that, while the adoption of non-regulations assumes rule-
making, it is not legislation.

Thus, the content of rulemaking changes depending on how it is under-
stood. In this paper, we will stick to the idea that rulemaking activities are
a specific type of legislative activities to draft, amend or abolish regulations
of any kind whatsoever. From a structural point of view, we will rely on the
approach whereby the rulemaking activities involve the following conven-
tional stages: drafting, approval, examination, adoption and publication of
regulations.

1.1. Principles of rulemaking activities

A variety of opinions on the content of the term rulemaking does not in
any way affect the recognition of its prominent regulatory role. A vast ma-
jority of researchers agree that rulemaking is the initial stage of regulation
since it purports to create legal instruments to encourage global harmoni-
zation of social relationships in the longer term, a process which cannot
be arbitrary and chaotic since it should follow clearly established rules and
stick to the principles developed by science and practice.

Rulemaking has the following characteristic features:
a type of legal activities to shape legal policies of the state;

activities of public nature since exercised primarily by public/municipal
bodies and officers;
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creative and intellectual activities since related to the study/analysis of
processes and phenomena taking place in society, identification of a need
in regulation of social relationships, shaping legal provisions as such, and
monitoring the implementation of legal instruments to be adopted etc.;

procedural activities exercised formally and involving a number of stag-
es. The regulatory process is governed by law, with the competent authori-
ties, issues to be regulated and types of regulations determined;

phased activity involving certain phases”.

Any legal and rulemaking activity is not an exception and is carried out
in line with certain principles understood as fundamental concepts and
basic premises at the heart of legal instruments to be drafted.

A study of doctrine reveals a multitude of approaches to the understand-
ing of rulemaking principles and their systems, with the core approaches
recognized by the authors being professionalism, openness, democracy,
scientific rigor, legitimacy and technical perfection.

Legitimacy of the rulemaking process means it is carried out on the ba-
sis and in compliance with the Constitution and public laws. A regulation
of higher legal force has precedence over that of lower legal force. All legal
instruments (including laws) adopted in a country should not be contrary
to provisions of the Constitution as a directly applicable legal instrument
of prevailing legal effect. All public authorities and their officers engaged
in rulemaking should operate within their competence and outlined lim-
its while observing the procedure established for the adoption of relevant
instruments.

Legitimacy is ensured by a wide range of the parties to the rulemak-
ing process, legal examination of draft regulations by various government
agencies, public review by civil society, legal monitoring of the outcomes
of rulemaking activities, as well as by the quality and effectiveness of the
adopted regulations.

The democratic principle is the nation’s involvement in rulemaking ac-
tivities via deputies as representatives of the people. The direct participa-
tion is ensured by the adoption of legal instruments by a popular vote at
referendums. Moreover, this kind of cooperation is exercised via civil soci-
ety institutions cooperate with public authorities in the regulatory drafting
process. They are called upon to review the need in regulation, identify and
analyze regulatory and implementation problems, draft the texts of draft
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regulations, make proposals and remarks on their content, discuss and ex-
amine them. Draft regulations are published in official bulletins and placed
at web portals for public discussion. Democratic institutions, such as public
hearings, discussions and reviews, are enshrined in the Russian law.

The principle of academic rigor means that opinions of the academia
and digital technologies should support the development of laws and oth-
er legal instruments. In this regard, some researchers propose to develop
a fundamental theory of rulemaking and development concepts of the
branches of law [Khabrieva T.Ya., Tikhomirov Yu.A., 2014]. However, this
principle often receives lip service and fails to be applied in practice, only
to undermine the quality of regulations. For a better application of this
principle, it is proposed to collect and study the information relevant for
regulation, and hire consulting theoreticians from among the specialists in
rulemaking to staff the legal department.

Professionalism means that regulatory drafting is the business of profes-
sionals to include not only those whose duties involve drafting work but
also hired experts and, in particular, legal scholars, legal practitioners, law
enforcement officers, economists, political scientists etc. A high-quality
and effective regulation is not possible to draft unless a wide range of stake-
holders is involved. To regulate social relationships, a regulation should be
worked out from both a theoretical and practical perspective.

Openness means rulemaking activities of public authorities to be com-
municated to the public at large. This principle is enshrined in part 3, Ar-
ticle 15 of the Russian Constitution whereby laws are to be officially pub-
lished. Unpublished laws will not apply. Regulations concerning civil and
human rights, liberties and duties will not apply unless officially published
for general awareness. Legal instruments adopted by the federal authori-
ties will be published in the Russian Gazette, Collected Laws of the Russian
Federation, Parliamentary Gazette and the official web-portal for legal in-
formation at www.pravo.gov.ru.

The principle of technical perfection means a need to observe the rules
of legal rulemaking techniques and to take into account the logic of law,
wording accuracy, terminological certainty, legal language clarity etc. The
observance of this principle will allow to avoid the shortcomings such as
regulatory incompleteness, inaccuracy, ambiguity and divergence.

Apart from the above, the scholarly literature identifies the following
principles:
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conceptual/terminological certainty, adequate justification and logical
balance of legal provisions, enforceability of provisions;

fairness;
diligence, thoroughness of legal drafting etc.

The observance of these principles is extremely important both for rule-
making and law and order as a whole.

It is worth noting that the general principles have different interpreta-
tions in the process of rulemaking activities in constituent territories of
Russia. For example, in the Republic of Crimea, the principle of legitimacy
is enshrined in Article 7 of the Constitution whereby public authorities
and other public agencies, local governments, organizations, civil society
associations, officers and individuals shall observe the provisions of the
Constitution of the Republic of Crimea, laws and other regulations of the
Republic adopted as part of its mandate (part 3). In accordance with Ar-
ticle 57 of the Constitution, laws and other regulations of the Republic of
Crimea cannot be contrary to constitutional laws of the Russian Federation
and federal laws adopted as part of the jurisdiction of the Russian Federa-
tion and matters under joint jurisdiction. If provisions of the said regula-
tions are contrary to those of constitutional and federal laws, the latter shall
prevail (part 3). In case of a conflict between a federal law and a Crimean
regulation adopted outside the jurisdiction of the Russian Federation and
the joint jurisdiction of the Russian Federation and constituent territories,
the Crimean regulation shall prevail (part 4).

As applied to the regional process, the democratic principle assumes the
regional population’s involvement in rulemaking. It is crucial to have the
regional civil society institutions involved. A simple replication of regula-
tions adopted by other constituent territories is not acceptable.

The principle of openness is also enshrined in regional constitutions
and statutes. For instance, part 2, Article 7 of the Constitution of the Re-
public of Crimea says: “laws of the Republic of Crimea shall be officially
published. Unpublished laws shall not apply. Regulation of the Republic of
Crimea concerning civil and human rights, liberties and duties shall not
apply unless published for general awareness”.

Apart from the general principles characteristic of rulemaking activi-
ties as such, it would be logical to distinguish those used in constituent
territories of Russia. Thus, A.N. Artamonov has identified the principles
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of observing the overall legal framework and of supporting full empower-
ment and protecting civil rights through local laws to be adopted. Despite
a clear regulatory subordination and possible procedures for intervention
in case of conflict, the author has identified unresolved problems that may
undermine the overall legal framework of the Russian Federation includ-
ing a lack of rigorous mechanisms for overcoming the situations of conflict
and a lack of procedures for removing legal gaps (especially at the regula-
tory level) [Artamonov A.N., 2011]. The observance of these principles will
serve to avoid legal conflicts and gaps.

According to Ya.V. Gaivoronskaya, the differentiation between legisla-
tive mandates and competences, coherence and consistency of regional
regulations with federal laws, and interrelations between lawmaking and
practice are part of the lawmaking principles in constituent territories
[Gaivoronskaya Ya.V., 2015: 126].

The principle of the differentiation of legislative mandates/competences
means lawmakers should act within their competence in adopting regula-
tions and should not infringe on the competence of other bodies.

Thus, under part 3, Article 5 of the Russian Constitution, the federal
structure of Russia is based, in particular, on the delineation of mandates/
competences between the federal authorities and those of constituent ter-
ritories.

The principle of regulatory coherence and consistency between feder-
al laws and regional regulations means that regulations to be adopted by
constituent territories on matters of joint (federal and regional) jurisdic-
tion cannot be contrary to the Russian Constitution and federal laws while
those adopted within regional mandates cannot be contrary to regional
constitutions/statutes.

1.2. Functions of rulemaking activities

On the one hand, rulemaking could be regarded as a function of state in
general and individual agents in particular while, on the other hand, rule-
making itself has certain functions.

The authors of a normography manual edited by Yu.G. Arzamasov
believe the regulatory drafting to be the main function of rulemaking
while abolition/amendment of the existing regulations is auxiliary [Arza-
masov Yu.G. et al., 2020: 35-36].
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In a manual edited by V.K. Babaev, the lawmaking functions include
the legal reform: publication of new regulations; abolition/abrogation of
obsolete provisions; removal of legal gaps [Babaev V.K. et al., 2020: 328].

V.M. Gorshenev identified the following lawmaking functions: legal
reform (publication of new and abolition of obsolete provisions contrary
to economic and social development, or authorization of the existing pro-
visions etc); removal of legal gaps (including specifying and detailing the
published provisions); harmonization (standardization of regulations,
review of regulatory material, systematization of law) [Gorshenev V.M.,
1985: 38].

To sum up, the following rulemaking functions can be distinguished.
The main function is regulatory drafting or legal reform sometimes called
novelization which means the adoption of new legal provisions [Smolen-
sky M.B., 2015: 44].

The additional/auxiliary functions include:
abolition/abrogation of obsolete provisions;
removal of legal gaps;

detailing/specification, especially when regulations are adopted in fur-
therance of legal provisions;

systematization of law to bring order and form to its content.

The said functions allow to not only develop new regulations but to im-
prove the national law and harmonize the legal system.

2. Digitization of rulemaking activities

An analysis of current changes shows that the Russian Federation is tak-
ing much effort to achieve the standards of information society, with infor-
mation openness of public authorities growing as more public data systems
become available [Kozyreva A.A., 2017: 131].

The digitization and emergence of digital economy in Russia are now reg-
ulated primarily by strategic planning documents (national programmes/
projects etc.), with minimum changes affecting civil, financial and other
branches of law. There have been some attempts to adopt a Digital Code of
Russia [Iliushenko R., Bashelkhanov I., 2018]. At the same time, once Al
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robots have a legal capacity in the medium term, as some experts believe,
they will be recognized as parties to legal relationships and be legally li-
able on their own [Laptev V.A., 2019: 99], something that will undoubt-
edly require to considerably reinvent the existing regulation. In this regard,
individual authors suggest to introduce a self-regulated institution in the
area of robotics in order to develop standards and codes of conduct bind-
ing on owners of robotic agents and robotic agents proper [Artabekov A.,
Yastrebov O., 2018: 781].

Rulemaking cannot stay away from global digitization processes taking
place in the state and society. In welcoming the digital change, A.V. Min-
baleev points out that “Al technologies are quite effectively used worldwide
in rulemaking and regulatory drafting processes, often in regulatory re-
drafting to reflect the amendments made by instruments of higher legal
effect”, see: [Pashentsev D.A., 2019: 141].

Meanwhile, this change is fraught with risks to be accounted for in de-
veloping new rulemaking mechanisms. The digitization of rulemaking ac-
tivities and attempts of transition to “soft law” as a more dynamic regula-
tory practice imply certain risks. Thus, as MV. Zaloilo writes, “promoting
the principles and criteria enshrined in federal law, primarily in regulations
and “soft law” instruments, can disrupt the rules whereby legal provisions
of higher legal effect are detailed by those of lower legal effect, handicap
the delineation of mandates between the federation and constituent territo-
ries, broaden the discretionary power of constituent territories which draft
the said non-regulatory instruments, increase the risk of legal uncertainty,
complicate the implementation mechanism of “soft law” instruments and
liability for misuse/abuse due to enforcement failure, and create a threat of
violation of civil and human rights and liberties which, pursuant to part 3,
Article 55 of the Russian Constitution, can be restricted only by law”. This
may also tip the balance between the legislative and executive branches in
favor of the latter as legislative bodies will adopt federal laws containing
declaratory instructions to be interpreted and specified by the federal ex-
ecutive authorities in the form of guidance. According to M.V. Zaloilo, “po-
tential use of Al to identify incomplete and fragmented regulations among
those existing and pending seems a promising step to considerably simplify
this process. In this regard, it will be useful to create an official database of
existing and pending regulations and their implementation” [Zaloilo M.V,
2020: 34, 44]. Other authors support this idea [Churakov V.D., Pogreb-
noy E.O., Khachatryan G.A., 2021: 107-159].
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A full-fledged introduction of digital technologies to rulemaking activi-
ties will be constrained by a number of technological and legal factors. “Le-
gal restrictions on the use of Al and big data technologies in rulemaking,
according to researchers, will be needed to:

avoid the duplication of electronic and hard copies in regulatory drafting;

provide for an automated cross-machine information exchange between
public data systems in regulatory drafting;

envisage the use of the said digital technologies as part of regulatory
planning and forecasting by the public authorities, and as part of regulatory
drafting” [Zaloilo M.V., 2020].

Apparently, the said constraints are organizational and can be removed
through an evolutionary transformation of the existing regulation towards
the introduction of digital technologies.

Technological constraints can only be removed in an evolutionary way
through research and development.

Structurally, rulemaking activities are complex and characterized, in
particular, by a combination of organizational and meaningful compo-
nents.

The technological stages are:

collection of regulatory information in support of the drafting process;
conceptual development of a regulation to be drafted;

preparation and amendment of a draft regulation;

preparation of supporting documents etc. [Vlasenko N.A., 2011: 14].

Like any complex activity involving a great many different agents, rule-
making should pass through stages of the digital change. Only this ap-
proach will ensure its smooth operation at the stage of adjustment.

At the first stage of digitization, an electronic communication system
could be introduced between the parties to rulemaking activities. Given
multiple stages and a large number of the parties, the introduction of a
communication system will allow to reduce organizational and time costs
arising in the process of regulatory drafting, and will enable the parties
to focus on the meaningful part of their work. A centralized electronic
communication system will ensure automatic sharing of drafts between
the parties, collection of their comments and proposals, amendment and
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discussion of the proposed drafts. All amendments to the draft will be in-
stantly visible to stakeholders. Since the list of those involved in a rulemak-
ing project will change depending on a particular stage, it would be useful
to make sure the previously prepared documents can be shared with new
participants.

Thus, the system will accumulate all information and documents rel-
evant to the particular drafting process. Rapid sharing of meaningful infor-
mation in the system should serve to reduce the formal part of workflow,
ensure a focus on the meaningful aspect of information to be provided,
and switch from letterhead-type information sharing to message exchange
between identifiable users.

At later stages, the electronic document sharing could be extended to
cover the adoption of regulations, to be signed as e-documents without a
need to produce a hard copy.

The introduction of e-document sharing to rulemaking will raise the
question of document security and accessibility. A loss of original digital
regulations and their drafts is fraught with major legal implications. The
problem may be solved by implementation of distributed ledger technolo-
gies. The latters let to ensure the security and protection of e-documents’
contents. According to some researchers prognosis, the development of
blockchain will result in major changes for the entire legal sector. “Such
traditional institutions as notaries and registrars, banks and probably the
state itself as the controlling authority will become redundant” [Barraud B.,
2018: 48].

The introduction of AI will be the next stage in digitization of rulemak-
ing.

At first, Al can be used to run different regulatory examinations. It can
perform a primary analysis of draft regulations under a set of criteria rele-
vant to the purpose of a specific type of examination. “A neural network can
be used as part of the anti-corruption examination to identify corruption-
prone aspects and to simulate the use of a particular regulation. A neural
network can be trained to take into account possible political, economic,
social, cultural and other factors which affect the quality and contents of a
draft regulation” [Zaloilo M.V, 2020: 40].

The introduction of Al to rulemaking will allow to make legal simula-
tions more effective. One has to accept Arzamasov’s view that “both busi-
ness and legal regulation models may prove ineffective in certain situa-
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tions dues to unpredictability of the market and its specific participants”
[Arzamasov Yu.G., 2019: 18]. At the same time, the introduction of digital
technologies including machine learning will allow to develop increasingly
complex regulatory simulation mechanisms to reduce the risk of legal error
in adopting regulations.

As more advanced machine learning algorithms are available, AI could
perform regulatory drafting assignments issued by man. Experiments of
this kind are already going on at European parliaments [Fotios F., 2021:
621-633] and actively discussed in Russia, particularly, at the Institute of
Law and Comparative Legal Studies under the Government of the Govern-
ment of the Russian Federation®.

With a capability to analyze the whole stock of available regulations in
drafting a text, Al could diminish the fragmentation problem of the legal
framework. Once a universal platform is used for regulatory drafting at
all levels, it will be possible to reduce the negative effect of some factors
responsible for fragmentation.

The regulatory duplication problem can be reduced in a similar way to
get rid of duplicate federal law provisions in local laws and of duplicate
statutory provisions in regulations which result in negative implications in
the form of legislative inflation and devaluation of law.

Moreover, all requirements concerning legal, technical and meaning-
ful aspects of regulations can be addressed already at the drafting stage to
reduce the time spent on their preparation and adoption.

The introduction of digital technologies allows to focus on meaningful
aspects of lawmaking activities. The only thing that will not change is that
the final decision to adopt a provision is reserved to man as a holder of a
unique set of psychological traits to critically assess the work performed by
AT and the political, economic and social implications of regulation to be
adopted.

At the next stage of progress in rulemaking, Al should be able to pro-
pose legal drafts for removing conflicts of law. Regulatory problems should
be identified and relevant conclusions to amend the existing regulations
made on the basis of big data. These may include legal precedents, specific
instruments published by the authorities, legally binding actions etc. In

* Available at: URL: https://izak.ru/institute/pravovye-osnovy/pravovye-kommentar-
ii/24780/ (accessed: 15.03.2022)
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digitizing the governmental document flow, these data can be consolidated
into datasets susceptible of an analysis by AI systems.

Conclusion

Thus, digital technologies can considerably help to the regulatory draft-
ing by reducing the organizational and preparatory burden on rulemaking
bodies and providing room for a quicker and deeper analysis of the legal
framework.

Over the long term, one can expect a change in the structure of the ex-
isting stock of regulations, with researchers already aware of the fact that
processes in the legal sector are blurring the lines between branches of law
[Pashentsev D.A., 2019: 25]. The same is true for the form of regulations
when a transition is made from highly formalized regulations to those
sharing numerous meaningful connections, to regulatory datasets generat-
ed by digital systems at the operator’s request to address a specific situation.

The current formalized part of contemporary legal provisions will be-
come meta-data supporting the contents of specific legal provisions. As
notes D. Howes, “Once accustomed to the visual convenience of e-texts
with their specific features, users are finally ready to dismiss the rigid,
mysterious format of ordinary legal texts as inaccessible and irrelevant”
[Howes D., 2001: 49]. A single, multi-level, scalable, interconnected stock
of regulations supported by the algorithms to identify linkages between
provisions will allow to search for and analyze the needed legal informa-
tion more efficiently by making regulations more available as information
society gains momentum.

Digitization of rulemaking is a phased operation, with the introduc-
tion of Al as a downstream process. By using the big data analysis capabil-
ity of Al, the rule-maker can quicker and clearer identify regulatory gaps,
promptly respond to the emergence of new relationships, and take deci-
sions on the basis of in-depth and comprehensive review.

However, one should be attentive to the arguments of those who believe
that a legal system too dependent on big data will arbitrarily and undemo-
cratically depart from fundamental values. The wider is the use of big data,
the more they will imply and impose a sense of optimal and artificial im-
minence of legislative development.
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Abstract

Language in this paper is understood as a system of signs of various physical nature,
which serves cognitive and communicative functions in human thinking. Languages
are formed naturally or created by man artificially for certain purposes. The graph-
ic language as a class belongs to artificial language systems. Graphic language in
law is not a unique phenomenon. The system of state symbols studied by heraldry
is a variety of the graphical language, just as traffic signs and other signs in trans-
port — water, sea, air, rail, pipeline. The military have a system of symbols of their
own such as grade and branch insignia. Industrial signs and designs (for radiation,
high tension, magnetic fields) is another example. This paper will attempt to disclose
the concept of graphic language and to justify its role in law. The functions of the
graphics language and the main types of schemes are considered. The main stag-
es of the schematization process are shown. The author's point of view on the ratio
of schematization and visualization, graphic concept and grapheme is expressed.
Specific examples are used to demonstrate the possibilities of multi-layered visuals
as one of the most promising contemporary varieties of schematization. According
to the author, artificial intelligence and natural intelligence are complementary and
should interact and mutually develop — co-develop. It means that not only machines
should master various functions of human thinking but man equally needs to learn
from machines in certain cases — in order to be able to form ontologies, synthesize
algorithms, understand the language and operational logic of artificial intelligence.
The graphic language, the one of drawings, schemes, graphs, which is quite abstract
and formalized but at the same time understandable and proportionate to ordinary
human thinking, could thus become a "bridge" between artificial and natural intelli-
gence. From this point of view, there is obvious promise in the development and use
of different types of graphic languages in law, as well as in other humanitarian areas
of human activity.
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Background

The study of legal language' has always been considered a promising
strand both in linguistics and jurisprudence which has noticeably gained in
relevance over the last few years as artificial intelligence rapidly progressed
in all spheres of life including law. Like many other academics, jurists need
a language to communicate with AI systems to solve specific problems
through their help.

We believe that Al and human intelligence are complementary and
should interact and develop each other (co-develop). This means that,
while machines are to learn from man and master different functions of
human thinking, man also has to learn from machines in certain cases in
order to at least understand the language and logic of artificial intelligence.
In our opinion, the graphic language — the one of drawings, diagrams and
charts — could bridge the gap between AI and human intelligence as it is
fairly abstract and formalized while at the same time adequate to human
thinking as we know it. From this point of view, the development and use
of graphic language in law like in other arts and humanities hold an obvi-
ous promise.

A language means a system of symbols of various physical nature serv-
ing a cognitive and communicative function in process of human activities.
Languages emerge naturally or are created artificially for purposes. Hence,
natural ethnic and artificial languages such as formal, computer, sign lan-
guage etc. can be distinguished. The graphic language as a class belongs to
artificial language systems.

' As used in this paper, the term “law” covers not only legal provisions but also other
realities of law such as legal relationships, jurisprudence, education, legal awareness, legal
culture.
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Body text

A closer scrutiny reveals that graphic language in law is not an altogeth-
er unique phenomenon. The system of state symbols studied by heraldry,
a special branch of science, is a variety of the graphical language. Another
system is road signs — and other signs for water, maritime, air, railway,
pipeline transport — which make up a special graphic language. The mili-
tary have a system of symbols of their own such as grade and branch in-
signia. Industrial signs and designs (for radiation, high tension, magnetic
fields) is another example. Some research papers in legal literature discuss
systems of signs and symbols and study their legal importance [Ten Yu.P,,
2008]. This paper will attempt to justify the composition and functions of
the graphic language in law as a variety of graphic language designed to
solve research and analytical problems in jurisprudence.

The terms scheme and schematization have their origin in the Greek
word schema (appearance, form). In literature a scheme means drawing
which shows components of an item, process or product and connections
between them with the help of conventional graphical designations. In a
more general sense, a scheme is a general description or outline’.

N. Yau, an American researcher, has observed in connection with the
use of statistics: “Data could be rather frustrating and irritating, unless you
know what you are looking for or understand what is there to look for
in the first place. Otherwise they become a heap of numbers and words
devoid of any sense except their explicit meaning. The profound sense of
statistics and visualization is that it helps to see what is behind all this. Re-
member: data is a reflection of reality. It is not just a heap of numbers. This
heap contains a lot of stories. It has a sense, truth and beauty. Like in real
life, these stories might be at times simple and sincere, at times complex
and metaphorical. Some are as if borrowed from a textbook. others read
like a novel. How to tell this or another story depends on you, statisticians,
programmers, designers, data processing specialists” [Yau N., 2013: 21].

Graphs, maps, tables, flow charts, diagrams, timelines are among visual
aids in teaching jurisprudence and other humanities. They bring clarity
and expression to texts and add a touch of modernity and respectability.
Statistical software packages and PC applications abound with graphical
forms virtually for every occasion. However, choosing the one which fits

? The Concise Russian Encyclopedia. Vol. 3. Moscow, 2003. P. 337 (in Russ.)
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the matter to be studied and which is best for visualization is not that sim-
ple [Logunova O.S., 2015].

In the schematization process, the following stages can be distinguished:

The object of schematization is analyzed to identify its structural ele-
ments (features) to be represented in a scheme.

The relationships between these parts, elements, features are identified.

The language of schematization — a system of graphemes, symbols and
images to adequately describe the item in question — is selected.

The type of schematization — associative, ontological objective, tech-
nico-organizational, procedural, methodological etc. (see further on) — is
selected;

A scheme — graphical model — of an item, phenomenon, process is
created using the selected language and type of schematization.

In philosophy, science analysis and in practical jurisprudence the lan-
guage of schematization has a number of functions to be divided into gen-
eral and specific one. While the first group of functions is proper of any
language, the second is a feature of graphic languages including that of dia-
grams. We believe the first group to have the following functions:

Ontological function — a language will record, describe and name a
reality. This function is sometimes called nominative as one of the purposes
of a language is to give names to things of reality. In our view, this function
has a wider content. Naming is just a sub-function in the context of a wider
task of creating a picture of reality and shaping the specific ontology.

Cognitive function — a language will arrange and support thinking
processes. It is stressed in literature that a language is a thinking medium
[Kolshansky G.V., 2011: 15-31]; [Pesina S.A., 2016: 51-77] which is true
for both natural and artificial languages including schemes. Schemes have
the merit of allowing to keep a view of things which is extremely important
when dealing with complex things. Schemes considerably expand the ca-
pability of human short-term memory while at the same time being a mne-
motechnic tool, a means of packing information into long-term memory.

Like any other language, schemes perform a communicative function,
that is, ensure communication and exchange of information between peo-
ple and — over the last few years — between man and machines as well.
The practice of teaching confirms that the use of diagrams and charts will
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largely intensify the exchange of information and make it more efficient.
There is a recorded experiment of teaching radio operators in 1970s when
one group learned in a traditional way by studying text instructions and the
other by using diagrams showing the operator’s actions. The use of diagrams
reduced the learning time by almost one half, decision-making time by 30
percent, and error rate by 15 percent [Bowman W., Venda V., 1971: 6].

As a means of communication, graphic languages have the advantage
that no translation is required, as they are perceived almost identically by
individuals with approximately the same level of development irrespective
of linguistic and cultural environment.

Lastly, accumulation and storage of information are also a general func-
tion of graphic language. Information will be accumulated and stored
not only in word descriptions but also in figures, diagrams and schematics.
Moreover, the meaning of graphical images is much less subject to change
with time than the meaning of words of a natural language. Thus, our knowl-
edge of Leonardo da Vinci’s creative genius largely comes from his drawings
and schemes preserved exclusively thanks to the graphical language.

Apart from general functions, graphic languages have some specific ones.

Firstly, it is a function of generalization and abstraction which, being
proper of other languages as well, is immanent to the graphic language.
A scheme is not a picture of a thing. Its purpose is not just to describe a
thing but to show its essence, identify the underlying features and, most
importantly, help separate the necessary from the accidental and secondary
[Zhukovsky V.I., Pivovarov PS., 1998].

Secondly, the schematization will reveal the invisible by making it vis-
ible. Properties, relationships, essential features of a phenomenon are not
evident since they are the result of our cognitive activities. The schematiza-
tion will extract them from the depth of a phenomenon for a study, albeit
in a conventional graphical form.

Thirdly, schemes are a simple and accessible means of graphical model-
ing. A scheme can be used as a model to identify an optimal structure of
the thing, add new elements, relationships, connections, remove individual
fragments and directly observe the outcome of these changes.

Fourthly, schemes are a perfect visualization tool, visual aid widely used
in a variety of spheres such as governance, education, science, marketing,
road traffic management, etc.
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Depending on their purpose and graphic language specifics, schemes
could be divided into a number of classes:

Associative schemes — a class of schemes representing a free, informal
map of content related to a thing, problem or subject, the most obvious
example being the so-called intelligent maps (connectivity maps, memory
maps, association maps, mind maps) [Buzen T., 2005]; [Buzen T., Buzen B.,
2008]; [Bekhterev S., 2011]; [Nast D., 2008]; [Sibbet D., 2013].

As the main advantage, intelligent maps are able to bring together a host
of various phenomena, properties, relationships and facts. Figuratively
speaking, they could be called a buffet of associations. While intelligent
maps are effective for primary, prior review and analysis of phenomena,
their omnivorous nature does not allow to use them for solving complex
analytical problems.

Flow charts are probably the most widely used type of schematization. It
can be asserted with a good deal of confidence they make up a majority of
practically used schemes. With modest pictorial means (circles, rectangles,
connection lines and, where possible, colour), flow charts allow to decom-
pose a phenomenon into elements and to show basic relationships between
them (parts vs. whole, sequence, subordination) as well as the stage of an
ongoing process.

Ontology charts are a class of schemes which attempt to describe the
reality as is, the examples being the atomic structure, DNA spiral, star chart
etc. A class register with a list of students and the grades they have for
each subject is also a kind of operating ontology being that of academic
performance. Ontology charts are designed to identify the structure and
functions of things and their dynamics, as well as to record the acquired
knowledge and explain the observed phenomena.

Organizational charts reflect the arrangements in a certain activity area
such as management of a sector, business, research or analytical study, the
examples being document flow management charts, car assembly diagrams
or business game plans which allow participants to get their bearings and
find a place in a complex gaming environment. Organizational charts are
among the most useful graphical tools for developing and implementing
projects, programmes and plans.

Methodological schemes reflect the means of thinking and activities to
be used to solve a specific problem. They rely on a special graphic language
designed in philosophic methodology and, depending on the context, can

52



V.B. Isakov. Graphic Language in Law. P. 47-67

perform a variety of functions such as descriptive, ontological, project, or-
ganizational etc. [Zinchenko A. P., 2004].

A specific example of schematization is the legal regulation diagram
widely used in scholarly and academic literature (Fig. 1). It is of ontology
chart type since it reflects a general vision of legal reality. The word ontol-
ogy derived from Latin (ontologia) and several other Greek words means
a branch of philosophy dealing with the nature of being and the idea of
reality as is. In attempting to observe the reality as is, we always look at it
through a system of concepts and representations, that is, theoretical or
conceptual lens. A regulatory mechanism represented in Fig. 1 claims to
reflect the core structural elements through which the law affects social
relationships. Hence, it shows legal provisions, legal facts and actual struc-
tures, enactments, legal relationships, exercise of rights and duties, legal
awareness, as well as their functional interrelations.

(1) Legal provisions

(2) Legal facts

(3) | Enactments |

(4) Legal relationships

%) | Enactments |

(6) Exercise of rights/duties
@) | Enforcement |

( Legal awareness >
©

(8) Social life and practice

Fig 1. Regulatory mechanism

This diagram reflects the main elements of the legal regulatory mecha-
nism and their interrelations.

Legal provisions: the root of regulation (in this model).

Facts (including components thereof) of legal importance. A legal fact,
once reported, will trigger a legal provision, that is, activate it.
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There are cases where facts will not suffice for legal relationships to arise:
for example, an enactment is required for relationships of pension provi-
sion, public service, administrative and criminal liability, etc. By publishing
a relevant enactment, the government will be involved in regulation for the
second time at the level of exercise of legal provisions.

Legal relationship: a legal link arising on the basis of legal provisions
between the parties to social relationships. Its distinctive feature is rights
and duties of the parties and legal basis for their exercise.

Exercise of a right: another hub of the governments involvement in
regulation of social relationships. Exercising a right is needed to resolve
possible disputes between the parties to legal relationships (in respect of
the existence of such legal relationships, existence of legal facts, amount of
rights and duties and procedure for their exercise etc.).

Acts of exercise of rights and duties by the parties: exercise of rights,
performance of duties, compliance with prohibitions.

Conclusive hub of the government’s involvement in legal regulation:
possible enforcement of duties (such as collecting debts, damages, fines,
penalties; applying administrative or penal sanctions) and also possible use
of legal remedies (restituting a property, home, business; securing the right
to communication with children etc.).

Positive changes to social life triggered by adequate operation of the reg-
ulatory mechanism: final effect achieved by the government in establishing
a legal provision.

Feedback from practice to all main elements of regulatory mechanism
via legal awareness. It will tell whether the RM is effective and whether it
needs to be amended/adjusted.

The diagram of the regulatory mechanism (RM) demonstrates the sys-
temic interrelation between the elements of regulation. It allows to run an
analysis of the RM, take steps to make it more efficient, and also identify
failures when regulation does not achieve a positive outcome for this or
another reason.

The legal practice also makes use of other types of schematization such
as procedural, lifecycle, ideological schemes, scientific worldviews etc.
“Making the schematization part of verbal communication, P. Mrdulyash
wrote, will extinguish the ambiguity which complicates the understand-
ing. Once a scheme is there, the subject matter will be rid of the superflu-
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ous such as verbal polysemy, ambiguous terms. Schematics leave no wiggle
room for interpretation of text or demonstration of purpose other than
stated... A correct scheme contains only the crucial, essential elements and
their linkages that, on the one hand, exhaustively define the content and,
on the other hand, hide what is secondary. In this sense, a scheme will
make the conversation dull but more exact. Figuratively (but not simplisti-
cally) speaking, a person drawing a schematic resembles a sculptor who
cuts away the superfluous from the verbal block of a conversation” (Mrdu-
lyash P,, 2005: 41).

The expressions schematism and schematic thinking sometimes have a
negative connotation as a feature of simplistic, primitive, dogmatic think-
ing unable to reflect the complex and contradictory reality in its entirety.
Unfortunately, the Soviet social and political practices gave rise to a good
many examples of ugly and dogmatic schematization. Authoritatively im-
posing dogmatic schemes on science, culture, ideology, education, labeling
those who did not share them as enemies and renegades has done a colos-
sal harm to the nation. However, no society is immune from relapses of
authoritarian dogmatism. Hence, it should be made clear that the schema-
tization is just a tool of legal thinking and, like with any tool, one should be
aware of its limits beyond which its use is harmful rather than beneficial.

A distinction between schematization and visualization has to be made
in the context of this paper. Visualization has multiple meanings: visual
representation of an idea, concept, design in architecture; use of visual aids
in education; display of internal organs in a picture, photograph or screen
in medicine; external expression of psychic processes proper of human
consciousness in psychology; a system of images to express an artistic idea
in arts; external manifestation of hopes, dreams and subconscious drives
in occultism; vivid representation of an analytical content in analytics. Be-
ing an auxiliary carrier of information relative to text, visualization helps
identify the essential, fundamental ideas, show the relevance of intellectual
operations and communicate as much information as possible. Schemati-
zation is, in our view, a form of visualization.

Visualization is a tricky stage of the research process in its own way.
At this stage, the shabbiness of ideas, conceptual faults, logical gaps, weak
evidence base etc. are difficult to hide. All these deficiencies will find their
way out and become visible.

In the process of graphical visualization researchers, teachers and stu-
dents will face problems of dual nature. Firstly, they need to choose a
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graphic language and a type of schematization that will best express the
idea of research. Secondly, they need to present a graphic scheme in a mod-
ern design form to make it vivid. While the schematization is focused on
modeling a thing and identifying its essence with graphic means, the visu-
alization purports to represent, demonstrate in a vivid form.

The difference between the former and the latter could be demonstrated
on specific examples. Suppose an author, having tried various concepts,
finally resorts to use the graphic image of a house. As a graphical concept,
the grapheme “house” may look as follows (Fig. 2):

Fig. 2. The grapheme “house”

Will this suffice? For an academic discussion in most cases — yes; but
where a presentation is expected to be public, the graphic concept needs
to be made more expressive in its artistic form which are abundant in this
case (Fig. 3):

Fig. 3. Artistic renditions of the concept “house”

The problem is to choose from this variety a graphical form which
would be up to the challenge. This will require to call on a professional
artist or designer, or, as the first step, to open up an album with samples of
decorative design.

The scholarly and analytical practice will make use of various visualiza-
tion means, the most widespread being the following.
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Original text design. Scholarly and analytical documents often take the
form of printed sheets of paper, only to make one expect hours of boredom
and tedium. Clearly structured documents with alternating typesets and
colours where graphs, quotes, definitions, conclusions and other major ele-
ments are placed in colourful boxes are much more attractive. With mod-
ern computer technologies and ready-made design patterns, decorating a
text is not problematic.

Drawings. Scholarly and analytical texts sometimes have drawings to
serve different purposes: illustrating a text, signaling an important word-
ing, conclusion, definition etc.

Morphological drawings of a cross-section or part sectional view of hu-
man organs, buildings, transport vehicles, technical facilities make up a
special class. They are often used to illustrate popular science and technol-
0gy magazines.

Bad at drawing or cannot draw at all? No problem. Try to draw always
and everywhere with whatever means you have at hand. Even a mediocre
drawing will make it easier to frame and communicate a thought.

Pictures make up another major means of visualization. Large compa-
nies will normally have objects of art, paintings, watercolours and litho-
graphic prints in their offices to make the environment less official. Pictures
in text documents (such as business reports) serve roughly the same pur-
pose. Thus, an annual report of a major Russian bank suggested associa-
tions with a ballet performance. Apparently, there were a lot of parallels for
a nice, original and meaningful presentation. Such a report will not be left
on the table or thrown into the waste basket. Importantly, a “picture gal-
lery” should echo, not contradict, the document’s content. The thing is to
bring aesthetic dimension to a business document, add a touch of beauty,
and to introduce unexpected associations and allegories, give the reader
an opportunity to lay back without departing from the subject in question.

Cartoons are an excellent means of visualization for stressing the main
idea of the document, and creating an atmosphere of an alternative criti-
cal view on the discussed problem. Cartoons are very informative as they
invoke whole strata of social experience with limited graphical means and
appeal not just to the reader’s intellect, but to his emotional mindset and
values.

Moreover, it should be borne in mind that the provocative nature of
cartoons is differently perceived by people, sometimes giving rise to hos-
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tility and negative attitude. We believe this provocativeness to help rather
than obstruct the perception of text by triggering an internal dialogue and
by engaging the reader in a tug of war between a serious text and a funny,
ironic cartoon inserted in it.

Pictograms and infographics as a means of visualization of business, sci-
ence and analytical texts have become popular over the last few years. Of
course, they provide a simplified and at times even primitive picture of a pro-
cess/phenomenon. But they have an important merit of covering the whole
of the picture on a single sheet of paper. For example, an infographical image
of the thesis defense gives an idea of the main stages, turning points and traps
of this complex process, and thus helps to better prepare for it.

Digests, comics perform largely the same function as infographics but
using other graphical means such as drawings and sketches of a specific
artistic style to illustrate the turning points of a dramatic storyline. Digests
and comics could be useful when the purpose is to expand the readership
and achieve their support not only through logical argumentation but also
emotional impact. Visualization of this type is best effective in marketing,
PR and public analytics.

Presentations are probably the most affordable and popular form of vi-
sual representation of research and analytical documents. While a good
many quality literature is devoted to the art of computer-aided presenta-
tions, the general level of analytical presentations is deplorably low. Some
authors, failing to find adequate graphic images, burden their presentations
with text fragments to read out later, something which is, in our opinion,
absolutely inefficient. Others are lured by rich opportunities of color, light,
graphics, animation and hypertext, only to transform the presentation into
a gaudy circus show. And only a few manage to achieve an organic fusion
of pictorial and oral performance where the presentation does not distract
or dominate but complements oral speech helping to make the performed
work more meaningful.

Animation in the form of a standalone film or animated drawings and
charts can be a good complement to a serious research material. Animation
is especially useful where a dynamic representation of interrelated process-
es is necessary. Thus, for example, the operating principles of a sophisti-
cated technical system are much better visible in animated images than
static drawings and schematics. Computer animation is also widely used to
accompany TV news items (video images of the weather, accidents, crime,
disasters, natural phenomena).
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Motion pictures and video films are the most effective but also most
complex means of visualization of research materials. The problem is that
neither research and analytical ideas nor ideological principles are trans-
posable to screenplay. Any such attempts (there were some) give birth to
monster movies which discredit as much as impose the ideas they con-
vey. Rather than being a simple illustration, a motion picture or video film
should be a creative product of its own on the same subject as the principal
document but — as in the case of cartoons — sometimes in constructive
opposition to conclusions and proposals of government officers. The more
independent and creative a film is, the greater impact it will make — not
as a visual supplement or promotional video but as a standalone artistic
production on the same subject.

3D models, as a means of visualization, are three-dimensional full-scale
replica. This method is most often used to represent landscapes and archi-
tectural objects, as well as for industrial and military applications. But with
the invention of 3D printing it became possible to “print” three-dimension-
al replica of machines, units, buildings, research models, and to provide
three-dimensional visualization of abstract structural images.

Virtual and extended reality as an altogether new category of visualiza-
tion emerged in the late 20th century relies on computer-generated visual
effects to create artificial visual imagery replacing/extending the reality in
an increasingly vivid and convincing way. The objects of virtual/extended
reality are widely used in cinema, television and entertainment business
including computer games. There is an active search for the forms in which
they could be used in science, analytics and education.

Visualization is a powerful tool to put the outcomes of research and
analysis into practice but to be used with a sense of moderation. It is well
known that live metaphoric speech attracts the listener’s attention and
improves the understanding and memorizing. The same speech overbur-
dened with imagery, ostentatious and pretentious, will produce an opposite
effect. Practice and critical assessment of the achieved results is perma-
nently needed to strike an optimal balance between the textual and visual,
rational and emotional.

To conclude, let us consider a promising but not yet mastered and actively
used form of visualization such as multi-layered visualization. It would be
safe to define it as a graphical model of a process/phenomenon whose vari-
ous aspects and elements are represented in the form of relatively indepen-
dent, interrelated and interacting layers of a model, map or chart.
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Multi-layered visualization can be widely used in a modern environ-
ment: in medicine as a sequence of photo/X-ray prints or layered CTT
scans showing the structure of the studied object and/or different progres-
sion stages of a disease; in social/political sciences as a multiple aspect de-
scription of a process/phenomenon; in history as different descriptions of
the same event viewed by different parties or researchers; in archaeology
as a sequence of interrelated cultural layers; in cultural studies as a mul-
tidimensional description of a cultural process or phenomenon; in juris-
prudence as a set of witness statements on the same event; in analytics as a
multiple aspect model of a situation to be analyzed etc.

The multi-layered structure of technological systems can be demon-
strated on the example of electric power engineering. “This is a complex
object which has a technological layer (in industrial engineers” paradigm,
it is about kilowatts, physics and process technology); a business organi-
zation layer (it is about economic agents which transform fuel and other
resources into heat and light at particular homes); an economic layer (the
same business processes are regarded as the transformation of money and
goods, as consumption and production); a financial layer (it is about cash
flows viewed outside pipes and power transmission lines). One can prob-
ably name a dozen other paradigms as prisms to view electric power engi-
neering and its reform. However, bringing them together is only possible
by configuring various knowledge and identifying the stakeholders’ posi-
tions in respect of this entity to be analyzed” [Schedrovitsky P., 2008: 61].

Scholarly and reference literature makes a wide use of the terms aspect,
side, viewpoint, sight angle. What new does the multi-layered visualiza-
tion bring? Why is it there at all? Each of the above concepts has a domain
of its own. While it is easy to write or say — side, aspect, viewpoint, sight
angle — it is less evident how to depict them schematically. Unlike them,
the concepts of layers and multi-layered visualization are also graphic lan-
guage means are simple to schematize and understand.

Multi-layered visuals are a promising type of schematization with a
wealth of capabilities allowing, in particular, to:

Bring together the various aspects of and approaches to a thing, situa-
tion, process or phenomenon.

Delineate these approaches without mixing them.

Identify deficiencies in a system of approaches or inadequate develop-
ment of specific layers in a multi-layered visual and to make up for it.
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Encourage new creative approaches and innovative ideas.

Demonstrate, as may be necessary, not only the structure but also the
time dynamics of object interaction.

Identify interaction hubs in a multi-layered structure, that is, the points
where the interrelated layers cross/exchange or clash/reject.

Communicate the information of various layers expressed in the lan-
guage of different disciplines to the integrating layer to be enriched by add-
ing up the interrelated aspects of a problem.

In practical research and analysis, multi-layered visuals might take dif-
ferent forms. Given below are examples of different types of representations
of research situations.

Classic multi-layered visuals are the simplest and widely used type.
From a graphical perspective, a classical multi-layered visual looks as fol-
lows (Fig. 4), its cognitive value being layers representing different sides,
aspects, manifestations of a phenomenon under study, only to bring them
together in a scheme which allows to consider them in relation to each
other.

Layer 3

Layer 2

Layer 1

Fig. 4. Classic multi-layered visuals

Sandwich-like multi-layered visuals are closer to the classic type, with
the content of a problem schematized as layers of a “sandwich”. Moreover,
the layers can be homogenous or heterogeneous and contain inclusions of
various kind. The image of a sandwich is intuitively clear and does not re-
quire to be deciphered. In making a scheme, the number of layers could be
increased or decreased without a major impact on the structure (Fig. 5).
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Fig. 5. Sandwich-like multi-layered visual. Planar and 3D views

Cable-like multi-layered visuals respond to a frequent need to graphi-
cally represent processes with conditions and circumstances, as it were,
twining round. This is an analytical task addressed by this type of multi-
layered visuals (Fig. 6) which graphically resemble a cable with the process
to be analyzed in the center and external conditions and circumstances on
the outside.

Process
to be

T ¥ 1 2 3 4 s

H R R R

Process
to be

A IR R R F R L
analyzed .

-

Planar view 3D view

Fig. 6. Cable-like multi-layered visuals. Planar and 3D views

Egg-like multi-layered visuals. A multi-layered visual may be used to
depict a multi-layered situation in a closed, secluded, isolated environment,
for example, a camping trip, mountaineering group, sea vessel, submarine
or spaceship. In this case, layers of the situation under study are concen-
trated around one or more centers, that is, form a kind of multi-layered egg
subject to a minimum of outside effects. Graphically, this type of multi-
layered visuals may look as follows (Fig. 7).
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Fig. 7. Egg-like multi-layered visuals. Planar and 3D views

In using multi-layered visualizations, it should be borne in mind that
their layers are normally non-equivalent, with one or more integrating lay-
ers which sum up the content. This layer is especially important for re-
searchers, such as political layer in political studies, economic layer in eco-
nomic studies, legal layer in legal studies etc. It could be called the “main’,
“summarizing’, “integrating” or “output” layer (there is no definitive termi-
nology yet). The integrating layer(s) provide(s) an insight into the whole

content of a complex, multi-faceted, multi-layered structure (Fig. 8).

Integrating layer

Integrating layer 2

Integrating layer 1

— WALV O
L VI SV N NN oL iNe)

Fig. 8. Multi-layered visuals with one and two integrating layers (in black)

By connecting many diverse phenomena, multi-layered visuals will in
most cases describe them in terms of different languages — economic, po-
litical, legal, technological etc. However, a vertical section view of a multi-
layered visual will always reveal interaction points where ideas and rep-
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resentations of one layer come into contact with other layers of reality. A
multi-layered visual will merge various representations into a whole thanks
to interaction points at different layers.

Practical application of multi-layered visualization can be demonstrated
by a specific example. Driverless transportation is now rapidly progressing
worldwide. According to the Skolkovo Foundation, Russia, driverless cars
can account for 25 percent of all cars sold worldwide by 2035. As a result of
their widespread use, the urban car fleet will decline by 60 percent, exhaust
gases by 80 percent, and traffic accidents by 90 percent®. However, the de-
velopment and introduction of driverless vehicles is a complex multi-sec-
toral problem which has a number of related sub-problems — economic,
political, governance, legal, engineering and technological, infrastructure,
security, fuel and energy, social etc. The range of problems for the develop-
ment and introduction of driverless transportation could be represented by
the following multi-layered diagram (Fig. 9):

Political layer /
k Economic layer/

k Governance layer
Z

Legal layey

@ngineering/‘[echnological layey
L Infrastructure layer /
k Security layer /

Output layer & Social layer etc.

Fig. 9. The multi-layered diagram of the development and introduction
of driverless road vehicles

To stress the principal point, multi-layered visuals are a promising form
of schematization which allows to expressively visualize the object under

* Available at: URL: https://sk.ru/news/bespilotnye-avtomobili-kto-razrabatyvaet-ih-
v-rossii-i-chto-meshaet-razvitiyu-rynka/ (accessed: 11.07. 2021)
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study, make the related knowledge systemic and suggest new creative ideas
to those who seek them. Multi-layered schematization could be used to
make complex ontological, methodological and organizational charts.
Meanwhile, multi-layered visualization should not be viewed as a “magic
wand”: while allowing to systematize and make spectacular presentations
of the available knowledge, it is by no means a substitute for an in-depth
research or analytical study.

Conclusion

The author of that paper has developed and offered for practical use
the graphic language Grafento 1 designed to solve analytical tasks in the
domain of law. This manual contains graphemes (graphic language signs)
and their meaning in the tabulated form. Number 1 means that what is
proposed is the initial tentative version of the graphic language.

The Grafento 1 relies on the language of methodological schemes cre-
ated by G. Schedrovitsky and his followers. A number of graphemes were
borrowed from A.L. Yemelianov’s article “The Language of schematized
images” [Yemelianov A.L., 2001: 414-459]. Graphic languages of this type
can be used in legal research and legal education, as well as in the develop-
ment of legal info charts, visualizations and presentations of various pur-
pose.

The next step was the development of the Dictionary of Legal Ana-
lytical Graphics, a more advanced version of the graphic language in law
which includes not only the “alphabet” but also graphic sentences, phrases,
graphic descriptions and arguments. The Dictionary has samples of legal
analytical schematizations of various purpose, some of which were created
by students of the Legal Analytics course.

Finally, album “Legal Analytics in Definitions, Maps and Charts” can be
regarded as the third step of advancing graphic language in the field of law.
Its electronic version is available in the stock of HSE publications. Album
brings together 200 of the most demanded schematizations in the field of
legal analytics and the theory of state and law.

Like natural languages, the graphic language has a multitude of styles
and sub-styles which, like its morphology and syntax, are not discussed
in this paper. Those who are interested in this particular aspect may refer
to William Bowman’s remarkable book “Graphic Communication” [Bow-
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man W., Venda V., 1971] which describes the basic elements of a graphic
language including dots, lines, colours, textures and where the author ana-
lyzes “graphic statements’, “phrases” and “intonations” and shows on nu-
merous examples the wealth of graphical means to represent objects such

as structures, organizations, systems, processes, dimensionalities etc.

Remarkably, apart from the graphic language in law, there are those cre-
ated for other fields and practical applications — language of infographics,
language of propaganda and campaigning, language of marketing etc.

Schematization and visualization in law are in constant progress to give
birth to new forms, styles and fields of application. The graphic language in
law is a new development which is actually at the stage of inception. Hence,
everyone willing to work and think in this language can make an important
contribution.
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Abstract

The article explores the key issues that arise when digital assets make part of the
estate. It considers how the classical theory of inheritance law could be used in the
case of digital inheritance and what clarifications should be made to this theory. The
purpose of the study is to examine the features of the category “heritable digital as-
sets” and how it evolves as society undergoes digital transformation. To achieve this
purpose, the first part of the study is focused on the general issues of the theory of
heritable assets while the second part explores the problems of qualifying assets
under civil law produced by digitalization of society (digital rights, cryptocurrencies,
social network accounts) as heritable. Finally, the third part based on inductive rea-
soning formulates general conceptual problems of developing legislation for heri-
table digital assets. Based on the findings, the study concludes that the following
legislative solutions to the identified problems are possible: prohibiting digital inheri-
tance altogether; introducing regulation of inheritance specifically for digital assets;
allowing digital assets to pass to estate only if they can be realistically made trad-
able; admitting that inheritance of digital assets is specific. Obviously, the choice of
approach will largely depend on public policies regarding the digital economy that
in their turn should rely on evidence-based concepts and realistic proposals. The
author believes that regulation of legal relationships of digital inheritance in Russia
could be based on a mixed method that combines traditional and technology-driven
solutions. This is the best option if the assumption is made to allow digital assets into
the estate only where they can be realistically made tradable.
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Background

The digital change has become a major trend and a symbol of progress
in all spheres of social life. Researchers and legal practitioners are increas-
ingly used to blockchain, cryptocurrencies and smart contracts while digi-
tal technologies are now customary features of contractual, corporate and
labour relationships, not to mention intellectual property rights where eco-
nomic processes have been impacted by the Internet for decades and could
not be understood outside this influence.

Inheritance law has traditionally been among the most conservative
spheres of legal regulation. While digital technologies have so far had little
impact on this branch, it cannot be altogether immune from the processes
taking place worldwide. The current situation is simplified to some extent
by a small number of real cases but any such case brings up a bitter con-
troversy (one memorable dispute concerned access of a deceased person’s
heirs to his Facebook account). Meanwhile, disputes of this kind often fo-
cus on a particular case since there is no concept of digital inheritance.

The need in this concept will apparently arise sooner or later when own-
ers of cryptocurrencies, valuable social network/computer game accounts,
or other digital assets leave an estate while their potential heirs become
entangled in litigation. The question at this point will be to what extent the
classical theory of inheritance is helpful in such matters. This paper is an at-
tempt to make a pertinent contribution to the solution of the said problem
and propose a view on this situation.

Thus, the study purports to look into the features of the category “heri-
table digital assets” and how it evolves as society undergoes digital transfor-
mation. The paper will focus on the general issues of the theory of heritable
assets and on the problems of qualifying assets under civil law produced
by digitalization of society (digital rights, cryptocurrencies, social network
accounts) as heritable. To conclude the paper will formulate general con-
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ceptual problems of developing legislation for heritable digital assets based
on inductive reasoning, with the author proposing his own view on how
the relevant legislation should evolve.

1. Theory of inheritance law

The civil law theory did not know of any major dispute regarding assets
to be inherited — at least before digital assets have made their appearance.
While it was debated whether specific rights and obligations' can be heri-
table, the principle that property rights pass to estate while non-property
rights do not has never been challenged.

This rule traditional for private law is enshrined in Article 1112 of the
Civil Code of Russia: an estate shall comprise things owned by the testator
as of the date of probate as well as other property including property rights
and obligations. The rights attached to a person, non-property personality
rights, other intangible goods shall not make part of the estate.

Based on interpretation of these provisions, it is generally acknowl-
edged that property rights should meet certain requirements to qualify as
heritable. Firstly, a potential testator should possess them as of the date
of probate. Secondly, they should not be linked to the potential testator’s
personality. Thirdly, inheritance of such rights by succession should not be
prohibited by law.

In practice, disputes would arise largely due to inadequate formalization
of rights by testators rather than qualification of assets as heritable. Disputes
of this kind concerned the inheritance of housing whose privatization was
not complete?, structures which were not authorized® etc. While courts often
adopted different rulings in such cases, this problem suggests a need to im-
prove procedural aspects of formalizing rights to real property rather than
controversial interpretation of the rules applicable to heritable assets.

1 For instance, courts adopted different views on the possibility of inheriting a debt
resulting from the testator’s subsidiary responsibility envisaged by bankruptcy (insolvency)
law. See: Review of legal practices of the Supreme Court of Russian Federation. 2020. No. 1,
approved by the Supreme Court Presidium on 10.06.2020 // Supreme Court of Russia Bul-
letin. 2020. No. 10.

% See: Review of legal practices of the Supreme Court of Russia, 2017. No. 1, approved
by the Supreme Court Presidium on 16.02.2017. Ibid. 2018. No. 3.

® See, for example, Supreme Court of Russia Ruling No. 18-KG20-91-K4 of 19.01.2021.
Available at: URL: http://vsrf.ru/stor_pdf.php?id=1960006 (accessed: 22.09.2021)
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Of theoretical discussions the following is noteworthy. The argument
that debts were not heritable and did not pass to estate followed from the
fact that heirs were responsible for debt encumbrance only within the actual
cost of the inherited assets. According to V.I. Serebrovsky “debts are... only
encumbrance on but not part of the estate” [Serebrovsky V.I., 2003: 60].

However, once inheritance is regarded as a process of transfer of rights
and obligations, the difference between encumbrance and heritable assets
is not quite clear. Debt-encumbered property (for instance, by servitude)
is also heritable and makes part of the obligations attributable to the estate.

Internationally, the concept of heritable property is generally the same
as the one adopted in Russia, except that a number of regulations apply
to relationships arising from legal concepts unknown to the Russian law.
Thus, usufruct does not pass to estate in France and Germany. Meanwhile,
the continental law assumes that property rights and obligations are heri-
table while non-property ones are not.

However, while theoretical profile of heritable assets is not challenged at
the moment, the ever emerging and rapidly progressing digital assets can
question the relevance of this concept.

Firstly, the property and non-property components of a number of digi-
tal assets are not easy to distinguish. Thus, social network or computer game
accounts that originally served the purpose of communication and enter-
tainment have given rise to high-value transactions. Possible inheritance
of an account means automatic transfer of property rights (guaranteed by
inheritance law) and non-property rights (prohibited by inheritance law).

Second, there will be a problem of inadequate formalization of the rights
to digital assets to be inherited since the effective inheritance law does not
obviously have the mechanisms would be good enough for this.

Thus, the development and improvement of digital assets and digitiza-
tion of society as a whole will require to revisit the core approaches to heri-
table assets or at least to specify the underlying concepts.

2. Civil law relationships resulting
from digitization of society

The technological change that accelerated during the pandemic has re-
sulted in the emergence of things unheard of in classical civil law. Obvi-
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ously, civil law assumes the principle of contractual freedom, with agents
free to transact in any asset except those explicitly prohibited by law or to
do so subject to the established restrictions. Meanwhile, technological as-
pects have become so important that legal experts do not always grasp the
peculiarities of the emerging relationships.

In 2019 the Civil Code of Russian Federation (hereinafter CCR) came
to include a special article on digital rights (Article 141.1). It was explicitly
established that such rights were property rights (Article 128), but the situ-
ation as a whole was not made any clearer. Firstly, the legally established
definitions of digital rights turned out to be not quite laconic and employed
the terms which themselves need to be specified (exercise of digital rights,
information system rules, disposition of digital rights — all these legal cat-
egories have so far failed to elicit a shared understanding of either theoreti-
cians or practitioners). Secondly, civil law has failed to adopt a legal regime
applicable to a number of things not explicitly attributable to digital rights
as defined by Article 141.1, but which entail real economic relationships
(cryptocurrencies, social network/computer game accounts etc.).

Importantly, economic practice is here considerably ahead of the law.
Thus, the trade in social network or computer game accounts has become
quite common: anyone can purchase, for example, a World of Tanks ac-
count with a wide range of choice both in terms of price and quality (power
level)*. Thus, the relationships are visibly real. Are such relationships gov-
erned by law and how they should be governed, is another story.

For example, certain social networks have a clause in their user agree-
ment to regulate the transfer of account after the user’s death. This ap-
proach is technically reasonable. Moreover, researchers propose to set up
an encrypted online bequest system based on blockchain and smart con-
tract technology [Chen C.-L. et al., 2021: 1].

Meanwhile, E. Yu. Petrov is right when he writes that “where a digital as-
set has the economic attributes of ownership, the contractual restrictions of
inheritance approved by the user can be waived by courts” [Petrov E. Yu. et
al., 2018: 67]. The situation is tricky. On the one hand, a technological solu-
tion is necessary to transfer an account after the user’s death (for example,
by specitying a heir’s email); on the other hand, this option is contrary to
provisions of inheritance law and likely to cause reasonable objections on
the part of both notaries and heirs omitted in such a “will”.

* See FunPay (game account exchange). Available at: URL: https://funpay.ru/lots/77/
(accessed: 25.09.2021)
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The theoretical problem can be generally described as follows: a digi-
tal asset should be part of the estate as meeting the core requirements to
things subject to legal relationships of inheritance (primarily giving rise to
economic relationships). However, this recognition will make it impossible
to implement the core principles and rules of inheritance law in terms of
both procedural aspects (mentioned above) and protection of rights of the
parties to legal relationships.

Taking smart contracts as an example, imagine what rights and obli-
gations they would entail after the death of a person deciding to use this
technology. It was argued that “the problem of apparently impossible as-
signment of a right/claim under the original smart contract is solvable”
[Efimova L.G., Mikheeva 1.V,,Tchub D.V., 2020: 98]. The researchers went
as far as to propose specific ways to address this problem largely shared by
the author of this study.

Succession inheritance is apparently possible in this situation. However,
it is not quite clear what is the procedure and the agency to refer to for imple-
mentation of such rights. Let’s imagine that the transfer is automatic: cryp-
tocurrency has been transferred to heirs but is not available for lack of a key.

Asanother example: let’s recall that para 1, Article 1149 of the CCR about
the right to mandatory share in an estate serves the purpose of providing
financial protection to those in precarious situation due to old age or poor
health. The right to mandatory share in a digital asset appears strange both
from a perspective of its essence (transferring a computer game account as
a protection from old age or poor health?) and from a perspective of the
procedure (transferring codes and passwords to those not mentioned in a
will?). While this problem will be apparently solved by transferring other
than digital property as a mandatory share, it will be necessary to deter-
mine the value of the said digital asset anyway.

This paper will focus on certain types of digital property (digital as-
sets) — digital rights, cryptocurrencies, social network accounts — in light
of the principles of inheritance law and a possibility of passing to estate. It is
not possible to discuss all possible digital assets deriving from digitization
of society since new ones keep coming into existence’.

* Thus, there was a discussion in mid-2021 on tradability of exclusive digital tokens to
images of all Hermitage paintings. While their inheritance has not been an issue so far, it
is logical to assume that, once such digital assets are tradable, they should apparently pass
to estate. For details see, for example, Ivanov A.A. Stop the Hermitage! Available at: URL:
https://vk.com/ivanov.pravo?w=wall-126165392_1917 (accessed: 01.10.2021)
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Meanwhile, there is no sense in discussing all such assets. A study of some
of them will provide an insight into the main development trends of the leg-
islation and legal practices, as well as into the approaches developed by busi-
ness practices, and will allow to propose ways to improve the legislation.

As a matter of convention, a “digital asset” (digital thing, thing existing
in a digital form) means in this paper a data resource deriving from the
right to value and tradable in a blockchain as a unique identifier®. Impor-
tantly, such assets exist in a computer code and give rise to real relation-
ships, primarily economic.

2.1. Digital rights

A long-awaited introduction of this concept to law has done little to
simplify the general understanding of how digital assets are traded, with
strange legislative restrictions only to make this situation especially con-
fusing. Many researchers are amazed at the solution chosen by the legisla-
tor whereby digital rights are deemed the rights to claim and other rights
named as such in the law, with their content and terms of exercise to be
determined by the rules of a qualified data system. “Thus, the law should
not only name certain rights as digital ones but explicitly qualify the data
system under whose rules these rights will be deemed tradable” [Blazhee-
eva V.V,, Egorova M.A., 2020: 266].

The author of this paper believes that the rule of Article 141.1 runs the
risk of becoming a dead letter almost never used in practice. A distinctive
feature of digital assets is that they emerge and improve on a permanent
basis. This is what digitization of society is about. However, the logic of
Article 141.1 is to “squeeze” digital rights into the boundaries of only those
rights that are named in the law, something that is contrary to the prin-
ciples and trends of digitization taking place worldwide.

The following wording from para 1, Article 141.1 deserves special atten-
tion: “No exercise, disposal of a digital right including transfer, pledge, en-
cumbrance or other restriction of disposal shall be possible unless performed
in the data system without recourse to a third party (italics added. — A.V.)",

How this rule should be interpreted in respect of a will? Is it conceivable
that a will regarding digital rights may be made in a data system without

¢ See for instance: URL: https://www.banki.ru/wikibank/tsifrovoy_aktiv_/ (accessed:
01.10.2021)
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recourse to a third party? The answer will obviously be negative since testa-
mentary rules are specific in respect of other transactions.

On the other hand, para 1, Article 141.1 may be interpreted differently:
once a will cannot be made “unless within a data system and without re-
course to a third party”, no disposal of digital rights in the event of death
will be allowed. From a perspective of formal logic such interpretation is
quite plausible. The only hope is that the legal practice will, rather than fol-
lowing this path, regard digital rights as a special kind of property rights
that make part of an estate.

Among students of digital rights Yu. S. Kharitonova is willing to qualify
them as heritable but believes that “only tradable digital assets can pass to
estate as part of universal succession”. Further she adds: “Digital inheri-
tance in law is restricted, depending on a particular asset, by the contrac-
tual terms and/or statutory right of individuals to privacy” [Kharitonova
Yu. S., 2020: 5]. That is, the problem of whether a particular digital asset
will pass to estate should be solved on a case-by-case basis irrespective of
the regulatory model chosen by the legislator.

A simple statement of the fact that digital rights are property rights has
not obviously settled the question of qualifying them as heritable once and
for all. This issue is unlikely to be solved without technical solutions sup-
ported by legislatively established rules.

In this regard, it is hard to share the optimism of certain authors who
believe that specific problems in this sphere could be removed already now.
For instance, it is argued that information on the existence of digital rights
owned by a testator can be obtained through a review of email messages,
banking transactions, entries to a register of rights reflecting transactions
with assets, certified tokens etc. At the same time, it is admitted that access
to e-wallets of testators identified by the heirs cannot be enforced so far in
absence of a code [Bessarab N.S., 2020: 370].

Any action to study email messages, analyze banking transactions
etc. will inevitably run into problems of legal (who will provide access to
a banking secret or email messages?), physical (how many such actions
should a heir perform and will they result in “discovery” of a digital asset?)
and technical (what are the tools to be used?) nature. Therefore, it is very
likely that where a heir was not aware of the existence of digital rights while
the testator failed to mention them in his will, there is no chance at all to
inherit them.
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2.2. Cryptocurrencies

Bitcoins and later other cryptocurrencies have made a splash in the
economy over the last decade. While a growing interest in cryptocurren-
cies is unlikely to be observed at the moment, they still hold an important
place in civil transactions (including from a perspective of value and as a
cash asset).

The legal profile of cryptocurrencies is controversial. While in formal
terms they cannot be qualified as digital rights, researchers treat them as
part of a non-exhaustive list of properties or as “other property” [Save-
liev AL, 2017], or special “digital property” [Efimova L.G., 2019] regulated
by the CCR. In the international literature it is generally recognized that
relationships in respect of cryptocurrencies are those of ownership [Low
G., Tan T., 2020].

In Russia, there is no formal confirmation of it although the Supreme
Court actually established that the relationships in respect of cryptocur-
rency were by law those of ownership. Thus, the following conclusion was
made in one of the cases: by having transferred his property (cryptocurren-
cies) in exchange for cash receipts through a cryptocurrency sale transac-
tion, the person in question pursued a certain economic purpose. Thus,
there was a legal basis for the receipt of cash’. It follows that cryptocurren-
cies should pass to estate as assets qualifying as heritable.

A discussion of the procedure for inheritance of cryptocurrencies raises
up questions as well. T.S. Yatsenko rightly observes that “it is currently im-
possible to enforce access to an e-wallet identified by heirs unless there is a
code” [Yatsenko T.S., 2019: 14]. In addressing the issue of passing crypto-
currencies to estate, one needs to take into account the functional features
of cryptocurrencies as a whole and specifics of a particular cryptocurrency.
An approach whereby inheritance in law of cryptocurrency assets is techni-
cally impossible due to peculiarities of the asset itself is worthy of discus-
sion [Omelchuk O., Iliopol I., Snizhanna A., 2021: 103-122].

In fact, cryptocurrencies are used according to the rules of a network
where users have unique logins and passwords (and possibly other means
of identification such as fingerprints). With regard to digital assets, nota-
ries are already aware that “once a testator has failed to communicate his

7 Civil Chamber of the Supreme Court of Russia Ruling No. 44-KG20-17-K7,
2-2886/2019 of 02.02.2021 // SPS Consultant Plus.
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login and password to heirs, they are unlikely to inherit the right to a social
network page or valuable network game character”. The same is true for
cryptocurrencies.

It is worth noting that legal experts have already made recommenda-
tions to cryptocurrency owners on how to proceed to make sure their as-
sets are inherited by other persons after their death’. Meanwhile, these rec-
ommendations do not fully follow the law for lack of a specific procedure
to make a will in respect of such cryptocurrency assets. It is impossible to
predict how representatives of the notary profession and courts will react.

There are evidence-based approaches to mechanisms for cryptocurren-
cies to pass to estate. A possible procedure includes a “classical will and use
of a deferred payment system (transfer of all cryptounits to the proposed
heir within certain dates” [Dovlatova A.M., 2020: 50]. Meanwhile, both
these options are fraught with practical problems. Making a “classical” will
with a public notary may run into the problem of describing the heritable
asset in question while the deferred payment system assumes that a crypto-
currency owner should be active and review this function on a permanent
basis.

It is telling that upon his study of the cryptocurrency regime in Rus-
sia R.M. Yankovsky came to a discomforting conclusion that there was a
trend to prohibit any such transactions. This author points out that, while
cryptocurrencies are not formally included into the estate, “the regulator
will shortly resort to sanctions for violation of the new law, and identify
the obligations and prohibitions applicable to the issuance and transactions
with cryptocurrency” [Yankovsky R.M., 2020: 43, 68]. The statement fol-
lows a certain logic as the legislator has introduced numerous prohibitions
in respect of cryptocurrencies over the last few years, with legal rights of
the parties to such transactions drifting away from regulation.

Lets imagine what happens if cryptocurrency transactions are prohib-
ited in Russia. There will be a tricky situation of a conflict of laws related to
regulation of the relevant relationships. As there are countries where cryp-
tocurrency transactions are allowed and even encouraged, it is unclear how

¢ See Moscow notaries investigated how to inherit digital assets. Available at: Moskovs-
kiye notariusy razbiralis kak peredat po nasledstvu tsifrovyie aktivy (notariat.ru) (accessed:
11.05.2021)

° See Inheriting cryptocurrency in Russia: what is important to know. Available at:
Peredacha kriptovalyuty po nasledstvu v Rossii: chto vazhno znat: RBC (rbc.ru) (accessed:
11.05.2021)
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the rights of a cryptocurrency owner’s heirs will be protected if the law gov-
erning the inheritance relationships will be that of the Russian Federation.

While there is currently no reason why cryptocurrencies should not pass
to estate, their technical and economic features are such as to make the suc-
cession by inheritance not only problematic one, but altogether impossible.

2.3. Social network accounts

Social networks were originally used exclusively for personal purpose
(such as correspondence, making friends, disseminating information about
oneself). Now social network accounts have evolved into business tools
for quick and efficient marketing of goods and services. There is a belief
that a social platform account can never serve individual purpose alone.
It operates as a network component for the benefit of all users through an
exchange of digital content. Other authors argue that the main purpose of
each account is to satisfy the needs of both economic and non-economic
nature [Grochowsi M., 2019: 1198].

There are different approaches to the legal nature of an account: an entry
to the server of a social network’s owner; an agreement between the user
and network organizer; mixed nature [Panarina M.M., 2018: 29-30]. How-
ever, there are doubts whether the proposed options apply to all situations.
A social network account can be used for a variety of purposes by one or
more persons and have a unique content etc. All these things combined
are supposed to affect its legal nature and thus the rights and obligations of
the parties to the relationships in question. For example, while the name of
one account can be registered as a trademark or service mark, that of the
other cannot. Another example: the use of a business account to process
consumer claims.

Interestingly, in considering one case the court ruled that a business
account can be part of a business sale agreement', that is, incorporated
into an enterprise as defined by the CCR. Obviously, an account could be
treated in this original way as well.

While there is no legal provision on inheritance of social network ac-
counts in Russia, a number of international researchers argue that the law
should explicitly establish a procedure for their inheritance. It is asserted

1 See: Third general cassation court ruling No. 88-18815/2020 of 09.12.2020 (unpub-
lished) // SPS Consultant Plus.
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that, while digital services and digital content are defined in various legal
documents at the EU level, there is yet no universal definition which has to
be introduced by way of amendments to EU directives.

However, the situation is not straightforward even within the EU as there
is currently no EU-wide method of managing a digital estate though some
countries (Estonia, Croatia, Netherlands, Poland, Italy) have their own spe-
cial (and different) rules. For example, while digital rights including those
to accounts are heritable in the Netherlands [Berlee A., 2017: 256-260],
the Croatian legal theory and practice treat this issue with certain doubt
[Vuckovi¢ R.M., Kanceljak I., 2019: 724-746]. The Estonian regulation is
unique in the EU as it is explicitly acknowledged by law that digital assets
are heritable. Even personal belongings of the deceased (such as letters,
diaries, email correspondence and personal messages in social networks)
pass to their heirs provided they are stored on a hard disk or flash memory
[Kolk K-A., 2020: 22].

Regarding international legal practice, the German Federal Court of
Justice has made a splash when it recognized the heirs’ right of access to a
social network account of a deceased person. The extent of access to the ac-
count was specified in the ruling published on 15 September 2020: parents
of the deceased were given the same access rights as those of the original
user. When representatives of the social network provided a flash storage
with a PDF file containing the account details, the court considered it to be
not sufficient'’.

Thus, a social network account should theoretically make part of the
estate, once its economic value (for example, for the purpose of doing busi-
ness) has been proved. Meanwhile, the procedure for its transfer is not al-
together clear from the perspective of law.

3. Digitization of society and digital inheritance:
legal development prospects

A study of the prospects to pass to estate certain assets existing in the
digital form brigs up similar findings almost in all cases.

" Germany: Federal Court of Justice Clarifies Scope of Postmortem Access to Social
Media Accounts. Available at: https://www.loc.gov/law/foreign-news/article/germany-
federal-court-of-justice-clarifies-scope-of-postmortem-access-to-social-media-accounts/
(accessed: 25.03.2021)
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Firstly, all digital assets and other things under study qualify as heritable
assets. Thus, cryptocurrencies (like digital rights or business accounts in a
social network) are owned by the potential testator at the date of probate;
they are not linked to the potential testator’s personality (with exception
of some aspects related to the asset’s distinctive features, such as personal
correspondence in the account). Moreover, the law does not explicitly pro-
hibit — at least for the time being — to pass such rights and assets to estate.

Second, it is not always simple to calculate the value of such asset. This
criterion, which should not be decisive in qualifying rights and obligations
as part of the estate, can cause estate distribution problems, for example,
when calculating a mandatory share. Moreover, certain valuation mecha-
nisms — for example, of a computer game account — are possible as they
determine the market demand and supply this way or another.

Third, “digital assets” are peculiar in that third-party access is compli-
cated and often impossible. While sometimes access is possible only after a
court ruling (see, for example, a German case regarding Facebook), there
are cases when assets (cryptocurrencies) cannot be used at all without a
code/password. In this situation, the “digital asset” is not heritable in prac-
tice, unless the testator has made a special disposition.

Fourth, as follows from the previous point, a transfer of “digital assets”
from the testator to a heir is complicated even with both parties willing.
While it is technically possible to envisage certain ways of transfer, the
problem is whether they will be allowed by law.

Fifth, it may be that nobody except the testator is aware of the digital as-
set’s existence. Where the testator used his business account or made trans-
actions in cryptocurrencies on his own (including under an alias), his heirs
are unlikely to ever know of the estate’s existence.

In light of the above, the following legislative solutions are feasible, with
the choice largely depending on public policies in respect of the digital
economy.

First option: completely prohibiting to inherit digital assets; this would
be contrary to the worldwide trend of digital economic development but
would solve many problems in this sphere (for instance, complications in-
herent in the transfer of digital assets to heirs). Although there are practi-
cally no theoretical grounds for such solution, it may be possible to assert
that all digital assets are linked to the testator’s personality. This is a contro-
versial but quite feasible approach, once we assume that codes/passwords
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identify a person to the point of establishing personal link between the
agent and the asset.

Second option: establishing special legal regulation for inheritance of
digital assets. As such, this involves a possibility of making a special “will”
(within a data system, social network etc.) or instituting a special proce-
dure for transfer of rights and obligations under the rules of a technological
network rather than procedures established by the CCR. However prom-
ising, this option cannot be implemented without infringing on the core
principles of inheritance law and will also restrict the involvement of the
notary profession — which in Russia holds a monopoly on formalizing the
inheritance rights — in succession procedures. Whether the state is ready
for this situation is an open question.

Third option: allowing digital assets to pass to estate only where they
can be realistically made tradable. For example, where a cryptocurrency
key/password is lost (failed to be specifically passed by the testator), the
cryptocurrency cannot be transferred to heirs. Thus, the cryptocurrency
will not be regarded as part of the estate in this situation. This solution is
well-founded from a practical point of view but will considerably restrict
the rights of heirs (imagine a testator spending all his savings on cryptocur-
rencies and failing to communicate the password to anyone). This option
can be good for a “transition period”, until the economic relationships in
respect of digital assets are sorted out.

Fourth option: admitting by law that inheritance of digital assets is spe-
cific (for example, providing for a “will” to be made under the rules of a
technological system — in particular, a “will” in respect of a VKontakte
page, with a duplicate to be later provided by a notary) but leaving the gen-
eral inheritance rules as they are. This options is obviously a compromise
in the current environment.

Some legislative solutions proposed internationally partially follow the
lines described above. It is reported that the introduction of an e-will and
extension of the private will regime are promising lines of research and leg-
islative work as the user should be able to dispose of his assets in the virtual
space on his own.

The methods to inherit cryptocurrency assets are described as tradi-
tional, technological and mixed. Traditional methods assume a classical or
private will. Technological methods: deferred payment systems built di-
rectly into crypto wallet client software; use of specific web resources to
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inherit digital assets; systems for deferred access to wallets. Mixed methods
assume that crypto wallets are hetitable both in the paper and hardware
forms [Saleh A. et al., 2020: 235, 245].

The author of this paper believes that the mixed approach is the only
option for Russia since the traditional approach does not take into account
technological features of digital assets, only to result in “grey” schemes to
evade inheritance law by any possible way.

Technological methods are possible, only once the departure from the
core principles of inheritance law (such as protection of forced heirship
rights) is made official. Moreover, such methods will add loopholes for tax
evasion and/or capital flight to other countries, and, this way or another,
are unlikely to be allowed in this country.

The mixed methods, in their turn, will enable to strike the right balance
and involve notaries in the work to pass digital assets to estate and guaran-
tee the rights of heirs.

A legislative solution to the problem of inheritance of digital assets should
also strike the right balance between heirship rights and personal data protec-
tion. The legal science has stressed the following point: the right of uncontrolled
access to assets existing in digital form — even given to a designated person or
his heirs — could in most cases collide with the right to privacy, personal data
protection and secrecy of correspondence. As a possible solution, such stated
will — once the testator has designated a specific person as heir — should be
given consideration including for access to all personal data.

As another aspect worthy of the legislator’s attention, digital assets
should be differentiated and assume different inheritance procedures. For
example, there should be different procedures whereby business accounts
and ordinary accounts pass to estate. In each specific case it should be ex-
plored whether a specific asset is linked to the testator’s personality. It may
be that it should not pass to estate at all.

Thus, there are certain legal development prospects regarding the in-
heritance of digital assets in Russia. Anyway, while distinctive features of
such assets should be taken into account, the legislator will need to choose
a regulatory option based primarily on the chosen regulatory policies in
respect of the digital economy.

To conclude, it is worth pointing out at the Spanish experience of regu-
lating digital inheritance where the legislator in an attempt to regularize the
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relationships in question introduced confusing and chaotic rules without
caring to propose any technological solution, only to make matters worse
despite a laudable pedagogical function [Crespo M., 2019: 101,129]. The
Catalonian law of 2017 already provides for a possibility to appoint a digital
agent to act vis-a-vis digital service providers who maintain active accounts
of the testator [Molins M., 2020: 908].

The difference of approaches adopted in Spain as a whole and Catalonia
that is part of Spain is striking. But the most important thing is that laws
in this sphere will not work unless they take into account the technological
features of the digital estate and are underpinned by universal and under-
standable concepts. In fact, this is what the Russian legislator is encouraged
to do.

Conclusion

Inheritance law in Russia (both in legislation and practice) appears to
be the last stronghold against digitization attacks. In fact, civil law rights
explicitly include digital rights; in the sphere of corporate relationships,
blockchain has been already used for voting for a number of years; contracts
and intellectual property have long been discussed through the prism of
digitization etc. Meanwhile, the problems in inheritance practices are just
emerging — it would be good if the theory and law are up to the challenge.

The following legislative options are possible, with the choice depending
on public policies in respect of the digital economy: completely prohibiting
to inherit digital assets; establishing a special legal regime for regulating
digital inheritance; allowing digital assets to pass to estate only where they
can be realistically made tradable; admitting that inheritance of digital as-
sets has certain specifics.

Meanwhile, the legal regulation of digital inheritance relationships in
Russia could be based only on a mixed method combining traditional and
technological methods. This method best correlates with allowing digital
assets to pass to estate only where they can be realistically made tradable.

The traditional approach does not take into account technological fea-
tures of digital assets, only to result in “grey” schemes to evade inheritance
law by any possible way. Technological methods are possible, only once the
departure from the core principles of inheritance law (such as protection
of forced heirship rights) is made official. Moreover, such methods will add
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loopholes for tax evasion and/or capital flight to other countries, and, this
way or another, are unlikely to be allowed in this country.

In any case, it is necessary to legislatively allow certain assets (listed in
the law) to pass to estate under the rules of a technological system (includ-
ing a social network, computer game) rather than legal provisions. This
will guarantee digital assets, in particular, cryptocurrencies, to be inherited
while allowing individuals to make a disposition in case of death within the
technological system itself and will thus ensure the principles of testamen-
tary freedom and inheritance by succession to the fullest possible extent.

References

1. Berlee A. (2017) Digital Inheritance in the Netherlands. Journal of Eu-
ropean Consumer and Market Law, no. 6, pp. 256-260.

2. Bessarab N.S. (2020) Digital Right in the Field of Inheritance. Ad-
vances in Economics, Business and Management Research, vol. 138,
pp. 366-370.

3. Chen C.-L. et al. (2021) A Traceable Online Will System Based on
Blockchain and Smart Contract Technology. Symmetry, vol. 13, no. 466,
p. 19.

4. Crespo M. (2019) La Sucesion en los “Bienes Digitales”. La Respuesta
Plurilegislativa Espanola. Revista de Derecho Civil, vol. VI, no. 4, pp. 89—
133 (in Spanish)

5. Digital Law: textbook (2020) V.V. Blazheeva, M.A. Egorova (eds.).
Moscow: Prospekt, 640 pp. (in Russ.)

6. Dovlatova A.M. (2020) International experience of cryptocurrency in-
heritance as a tool for the realization of the right to inheritance in soci-
ety. Vestnik YURSTU= Bulletin of South Ural Technical University, no. 2,
pp. 47-51 (in Russ.)

7. Efimova L.G. (2019) Cryptocurrencies as assets under civil law. Khozi-
aystvo i pravo = Economy and Law, no. 4, pp. 17-25 (in Russ.)

8. Evimova L.G., Mikheeva 1.V., Chub D.V. (2020) Comparative analysis
of doctrinal concepts for regulation of smart contracts in Russia and
abroad. Pravo. Zhurnal Vysshey shkoly ekonomiki=Law. Journal of the
Higher School of Economics, no. 4, pp. 78-105 (in Russ.)

9. Grochowsi M. (2019) Inheritance of the Social Media Accounts in Po-
land. European Review of Private Law, no. 5, pp. 1195-1206.

10. Kharitonova Yu.S. (2020) Inheritance of digital assets. Notarial’nyj
vestnik =Notary Bulletin, no. 1, pp. 5-16 (in Russ.)

84



A.A. Volos. Digitalization of Society and Objects of Hereditary Succession. P. 68-85

11. Kolk K-A. (2020) Digital inheritance in the European Union. Bache-
lor’s thesis. Tallinn, 36 pp.

12. Low G., Tan T. (2020) Cryptocurrency — lIs It Property? Journal of
Investment Compliance, vol. 21, no. 2/3, pp. 175-179.

13. Molins M. (2020) Voluntades Digitales en Caso de Muerte. Cuader-
nos de Derecho Transnacional, vol. 12, no. 1, pp. 908-929 (in Spanish)

14. Omelchuk O., lliopol |., Snizhanna A. (2021) Features of Inheritance of
Cryptocurrency Assets. lus Humani Law Journal, vol. 10, no. 1, pp. 103-
122.

15. Panarina M.M. (2018) Inheritance of social network accounts
and issues of digital inheritance: legal research. Nasledstvennoe
pravo=Inheritance Law, no. 3, pp. 29-30 (in Russ.)

16. Petrov E.Yu. et al. (2018) Inheritance Law. Commentary on Articles
1110-1185, 1224 of the Civil Code of the Russian Federation. Moscow:
Logos, 656 pp. (in Russ.)

17. Saleh A. et al. (2020) Legal aspects of the management of crypto-
currency assets in the national security system. Journal of Security and
Sustainability, vol. 10, no. 1, pp. 235-247.

18. Serebrovsky V.I. (2003) Selected works on inheritance and insurance
law. Moscow: Statut, 558 pp. (in Russ.)

19. Saveliev A.l. (2017) Cryptocurrencies in the system of assets covered
by civil rights. Zakon=Law, no. 8, pp. 136-153 (in Russ.)

20. Vuckovi¢ R.M., Kanceljak I. (2019) Does the right to use digital con-
tent affect our digital inheritance? EU and comparative law issues and
challenges series, no. 3, pp. 724-746.

21. Yankovskiy R.M. (2020) Cryptocurrencies in the Russian law: mon-
etary surrogates, “other assets” and digital money. Pravo. Zhurnal Vys-
shey shkoly ekonomiki=Law. Journal of the Higher School of Economics,
no. 4, pp. 43-77 (in Russ.)

22. Yatsenko T.S. (2019) Inheritance of digital rights. Nasledstvennoe
pravo=Inheritance Law, no. 2, pp. 11-14 (in Russ.)

Information about the author:

A.A. Volos — Candidate of Sciences (Law), Associate Professor.

The article was submitted 20.06.2022; approved after reviewing
11.07.2022; accepted for publication 19.08.2022.



Legal Issues in the Digital Age. 2022. Vol. 3. No. 3.
Bomnpoce! mpaBa B 1ju¢poBylo smoxy. 2022. T.3. Ne 3.

Research article
YIK 342
DOI:10.17323/2713-2749.2022.3.86.100

Regulating Data Systems
of Road Transport Telematics
in Russia and Worldwide

EEI Lyudmila Konstantinovna Tereschenko', Yuri Viadi-
mirovich Truntsevskiy?, Felix Artemovich Leschenkov?

.23 Institute of Legislation and Comparative Law under the Government of the
Russian Federation, 34 Bolshaya Cheremushkinskaya Str., Moscow 117218,
Russian Federation

Tadm?2@izak.ru, https://orcid.org/ 0000-0002-2170-5339

2 trunzev@yandex.ru, https://orcid.org/ 0000-0002-9906-0585

8 foreign2@izak.ru, https://orcid.org/ 0000-0003-2221-6710

Abstract

The paper is focused on the problem of regulating the operation of data systems of
road transport telematics in the Russian Federation to satisfy the widening needs of
governments and municipal authorities, natural and legal persons who access and
use the relevant data. The authors identify two main approaches to improving the
law applicable to road transport telematics: comprehensive regulation and selective,
point-by-point regulatory changes. Both approaches envisage introducing amend-
ments to the law, removing gaps including by defining the legal regime applicable to
data generated through the use of transport telematics, creating an environment for
efficient operation of the Autonet, and protecting personal data in the same time. The
subject of the paper is domestic regulations governing social relationships in trans-
port telematics data systems, in particular, those regarding the procedures for the
development, operation and use of such systems including collection, storage, pro-
cessing and availability of data generated by vehicles including odometers operated
in the territory of the Eurasian Economic Union; the requirements to cartographic
support for transport telematics data systems; international regulatory experience
of creating, operating and using telematics data systems and the legal regime gov-
erning the relevant data. The objective of research is to study how current regulation
can be improved and administrative barriers removed to support the implementation
of the Autonet component of the National Technology Initiative. The research meth-
odological approach of the study has demanded implementation of both general and
special research methods such as philosophic one, formal logical method, structural
systemic one, historical, formal legal, dogmatic, interpretative, comparative and the
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method of expert assessment. The general research methods mentioned involved
the techniques such as structuring, description, analysis and synthesis of research
findings resulting from the analysis of domestic and international regulations. Based
on the analysis made, the authors of the study identified gaps and conflicts in the
legislative regulation in the field under consideration. Suggestions and recommen-
dations aimed for improving situation are made.

Keywords

administrative barriers, data system, road transport telematics, navigation, data
processing, information, transport vehicle, intelligent transport system, information
systems, navigation telematic platform.

For citation: Tereschenko L.K., Truntsevskiy Yu.V., Leschenkov FA. (2022) Reg-
ulating Data Systems of Road Transport Telematics in Russia and Worldwide.
Legal Issues in the Digital Age, vol. 3, no. 3, pp. 86-100. DOI:10.17323/2713-
2749.2022.3.86.100

Background

The Autonet component of the National Technology Initiative (para 7
of the Action Plan/Roadmap approved by Russian Federation Government
Resolution No. 535-r of 29 March 2018 as amended by Government Reso-
lutions No. 927-r of 13 May 2019 and No. 1815-r of 11 July 2020), which is
actively pursued at the moment, requires to improve the law and remove
administrative barriers for development of transport telematics. Moreover,
as specified in the Action Plan, legal constraints for its implementation may
include the absence of legal and technical regulations needed:

to regulate marketing of new products and make the market accessible to
new types of businesses (it is doubtful that special regulation is required to
make the market accessible to new types of businesses. There are general re-
quirements to legal entities and private entrepreneurs to be established while
special requirements govern specific areas of activity. However, no require-
ment may apply to new types of businesses since they are not there yet);

to implement new business models.

It has been also observed that, while standards to support the devel-
opment and dissemination of hi-tech solutions do not yet exist, there are
standard-setting regulations and documents whose provisions are not up
to modern R&D challenges and priorities, only to hold back the marketing
of new products and services.
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Apparently, there is a need to sort out what is wrong with the Russian
law and how similar problems are addressed elsewhere.

1. Articulating the problem

By 2025, the international market for road transport telematics systems
is forecasted to reach USD 12.7 trillion, the domestic market — USD 1.17
trillion. These forecasts are contained in the roadmap developed as part of
the NTI project’.

While social relationships relevant to the implementation of the Autonet
Component of the National Technology Initiative are fairly diverse by their
nature, they have been largely addressed by law. However, the active trend
for digitization of practically all spheres of life [Khabrieva T.Ya., 2018: 5] and
the use of modern ITC technologies require, as observed in legal literature, to
amend the effective law [Khabrieva T.Ya., Chernogor N.N., 2018: 5] and — in
a number of cases — adopt new regulations. This also involves the improve-
ment of domestic law to encourage the development and marketing of hi-
tech solutions to make sure that Russian companies hold dominant positions
in the emerging global markets [Tikhomirov Yu.A., 2020: 5].

A number of issues are to be addressed at the supranational level under
the EAU Treaty, impossible to solve within the framework of domestic law.
These are primarily the areas subject to customs and technical regulation.
Since the issues of security of transport vehicles themselves and related re-
quirements are within domain of technical regulation, for the most part
they cannot be regulated exclusively by national law. Hence, regulation of
the Autonet component of the National Technology Initiative should take
into account the EAU’s technical documents including the Technical Regu-
lation of the Customs Union “On the Security of Road Vehicles” effective
since 1 January 2015.

2. Russian law regulating the Autonet and other
data systems of road transport telematics

The current stage of human development involves an ever growing use
of IT and ITC technologies in all spheres of life including road transport.

! Available at: URL: www.cnews.ru (accessed: 21.05. 2021)
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The data systems based on the telematics principle (remote vehicle
condition monitoring, tracking, reading technical parameters, generating
technical reports) are already at work. These systems are a combination of
GPS tracking technologies with onboard diagnostics systems, something
which allows to monitor the driver’s behavior, register equipment failures
and finally make driving safer. The telematics for road transport has a theo-
retically unlimited potential, with a properly adjusted telematics network
allowing to streamline the operation of emergency services, vehicle insur-
ance system, organization of parking lots and road traffic system as a whole,
and to identify the need in expanding the road infrastructure.

Telematics vehicle monitoring systems do not only make road traffic
safer: they also make a good tool for raising investment due to their inno-
vative edge and marketing prospects.

However, the regulation of vehicle telematics is still at the stage of in-
ception both in Russia and elsewhere due to the sector’s novel nature and a
wide range of issues underlying the regulation of road transport telematics.
These include road safety, technical condition of transport vehicles, stream-
lining and managing traffic flows etc. Social relationships involved in road
transport telematics are themselves complex by nature. Hence specific
blocks of telematics-related issues are already part of different programme
documents, especially those regarding information and traffic safety.

Thus, making traffic safer to preserve life, health and property of in-
dividuals has been identified as a government priority* (2018-2024 Road
Safety Strategy for the Russian Federation). The national security strate-
gy also deals with traffic safety issues, with the following implementation
principles identified:

priority for introducing new technologies to ensure traffic safety (intel-
ligent transportation systems, global tracking, driving automation, active
and passive vehicle security, other promising systems to dramatically im-
prove the prevention and reduce the severity of traffic accidents);

planning and reviewing activities based on findings of ongoing moni-
toring of accident-prone traffic zones taking into account the risk factors
acknowledged by the international expert community (driving at excessive

? Russian Government Resolution No. 1-r of 08 January 2018 “On Approving the
2018-2024 Road Safety Strategy for the Russian Federation”. Available at: URL: http://www.
pravo.gov.ru (accessed: 23.01.2018)
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speed and in a state of intoxication, failing to use safety belts, child reten-
tion systems and devices, safety helmets etc.).

The National Technology Initiative announced in the Presidents Ad-
dress to the Federal Assembly in 2014 was critically important for the de-
velopment and dissemination of telematics systems for road transport’.
Essentially, the National Technology Initiative is a programme of inter-
ventions to shape principally new markets and create an environment for
Russia’s global technological leadership by 2035 including in web-based
telematics for road transport.

The National Technology Initiative’s implementation involves, in par-
ticular, the improvement of the regulatory framework and the lowering
of administrative barriers identified as a “general obstacle for economic
growth, welfare and better performance of public and social institutions”
[Zubarev S.M., 2018: 4].

As part of the National Technology Initiative, the Government adopted
Resolution No. 535-r of 29 March 2018 (“Resolution No. 535-r”) to ap-
prove an action plan/roadmap for improving the law and removing ad-
ministrative barriers for the Autonet component of the NTI (“Plan”) which
concerns the transportation, logistics, tracking and telecommunications
infrastructure, only to directly affect, as a driver of economic growth, other
industries and economy as a whole.

Regulating the Autonet is expected to make sure that:

the technology of Big Data generated by road vehicles operated in Rus-
sia’s territory is used and an infrastructure for collecting, processing, stor-
ing and making such data available via different communication channels
is in place;

telematics technologies for transportation systems and intelligent on-
board systems and related services are developed and made available in line
with new and progressive business models, including to make traffic safer;

active driver-assist and autonomous driving technologies are developed
and used in different economic sectors;

technologies are developed for higher accuracy and reliability of posi-
tional tracking and digital mapping.

* Presidential Address to the Federal Assembly of 04 December 2014 // Rossiyskaya
Gazeta. 2014. No. 278.
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Para 7 of Resolution No. 535-r provides for the development of a draft
law to put in place a regulatory framework for efficient operation of the
Autonet.

The draft law envisaged by the Plan is expected to provide a frame-
work for the development and operation of data systems for road transport
telematics, and to identify their legal status; introduce relevant definitions
including with regard to collection, storage, processing and availability of
data to be generated by transport vehicles operated in the territory of the
Russian Federation. Maps for relevant data systems, legal regime, condi-
tions of availability and the range of users of tracking data are critically
important issues.

The envisaged draft law is not there yet. Specific provisions covering
road transport telematics to various extent are contained in the aforemen-
tioned strategic documents as well as in other regulations*. Moreover, pro-
visions to be taken into account in developing regulations for road trans-
port telematics are contained in a number of federal laws>.

* Transportation Strategy of the Russian Federation for the period until 2030 approved
by RF Government Resolution No. 1734-r of 22 November 2008; Presidential Decree
No. 899 of 07 July 2011 “On approving priority areas for the development of science and
technology in the Russian Federation and a list of critically important technologies;
Concept Note for Long-Term socioeconomic development of the Russian Federation
until 2020 approved by RF Government Resolution No. 1662-r of 17 November 2008;
2017-2030 Strategy for the Development of Information Society in the Russian Federation
approved by Presidential Decree No. 203 of 9 May 2017; 2020 Innovative Development
Strategy for the Russian Federation approved by RF Government Resolution No. 2227-r
of 8 December 2011; IT Development Strategy for the Russian Federation for the period
of 2014-2020 and until 2025 approved by RF Government Resolution No. 2036-3 of 1
November 2013; 2020 Concept Note for the Development of Geodesy and Cartography
approved by RF Government Resolution No. 2378-r of 17 December 2010; Cyber Security
Policy of the Russian Federation approved by Presidential Decree No. 646 of 5 December
2016; Russian Government Order No. 1189-r of 03 June 2019 “On approving the 2019-
2021 Concept Note for the development and operation of the national data management
system and action plan (“roadmap”) for developing the national data management system”;
RF Government Order No. 1911-r of 28 August 2019 “On approving the Concept Note for
the development of the integrated government cloud platform’, etc. // SPS Consultant Plus.

* Federal Law No. 126-FZ “On Communications” of 07 July 2003; Federal Law No. 152-
FZ “On Personal Data” of 27 July 2006; Federal Law No. 149-FZ “On Data, Information
Technologies and Cyber Security” of 27 July 2006; Federal Law No. 16-FZ “On Traffic
Safety” of 09 February 2007; Federal Law No. 170-FZ “On Motor Vehicle Inspection and
Amending Specific Regulations of the Russian Federation” of 01 July 2011, etc. // SPS
Consultant Plus.
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While a dedicated federal law is not there yet, the definitions to be used
in the Autonet component of the National Technology Initiative are being
developed to some extent:

telematics control unit®;
satellite tracking device’;

secure software/services, industrial internet, internet of things, infor-
mation society, cyberspace, cloud computing, big data processing, technol-
ogy-independent software/services, digital economy?;

vehicle condition monitoring sensors’;

Moscow City intelligent transportation system'’;

intelligent transportation system';

road machinery tracking data, road machinery telematics data'*.

However, this is not enough. To implement para 7 of the Action Plan
(“road map”) for improving the law and removing administrative barriers
in support of the implementation of the Autonet component of the Na-
tional Technology Initiative, it is required to adopt a whole set of critical
decisions, in particular, those defining the legal status (including the legal

¢ Moscow Government Resolution No. 780-PP of 03 December 2013 “On the
State Information System “Integrated Regional Navigation and Information System of
Moscow”// SPS Consultant Plus.

7 Customs Union Commission Resolution No. 877 of 09 December 2011 “On
Approving the Customs Union Technical Regulation “On Road Transport Safety”//SPS
Consultant Plus.

8 Presidential Decree No. 203 of 09 May 2017 “On the Strategy for Development of
Information Society in the Russian Federation for 2017-2030” // SPS Consultant Plus.

° Federal Law No. 395-FZ “On the ERA-GLONASS State Automated Information
System” of 28 December 2013 // SPS Consultant Plus.

1 Moscow Government Resolution No. 597-PP “On the Intelligent Transportation
System of Moscow” of 30 August 2017.

" Supreme Eurasian Economic Council Decision No. 19 of 26 December 2016 “On
Guidelines and Stages for Implementation of Coordinated/Agreed Transportation Policies
of EAU Member States”; RF Government Order No. 1-r “On Approving the 2018-2024
Road Safety Strategy for the Russian Federation” of 08 January 2018 [2], “GOST R 56675-
2015. National standard of the Russian Federation. Intelligent transportation systems.
Subsystems for control and monitoring of the condition of urban and regional motorways
based on analysis of road machinery telematics data” (approved and made effective by
Rosstandard Order No. 1635-st of 27 October 2015) // SPS Consultant Plus.

2. GOST R 56675-2015 // SPS Consultant Plus.
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principles for development, operation and use) of the Russian tracking and
telematics service platform (RTTSP) which generates national statistical
and analytical data (“big data”) on both motor vehicles and road infrastruc-
ture, and other transport-related information, the legal regime of the data
being obtained, as well as the legal status of data operators.

Solution to the said issues largely depends on the RTTSP status. It would
be optimal and promising to assign to the RTTSP the status of a public
information system. Under Article 2, Federal Law No. 149-FZ of 27 July
2006 “On Data, Information Technologies and Cyber Security”’? (“Federal
Law No. 149-FZ”), a data system is a combination of data contained in da-
tabases and of information technologies and hardware which process that
data. Under Article 14 of the same Federal Law, public information systems
will be developed, upgraded and operated in accordance with requirements
envisaged by the national legislation on contract system for procurement of
goods and services for public and municipal needs, or by the national legis-
lation on public-private (or municipal-private) partnership, on concession
agreements or — where the operation of state information systems is not
financed from the budgetary system — by other federal laws.

Public information systems are developed and operated on the basis of
statistical and other data provided by individuals (natural persons), enti-
ties, public authorities and local government bodies.

While Federal Law No. 22-FZ “On Navigation Activities” of 14 Febru-
ary 2009'* does not have any definitions related to data systems, it contains
provisions relevant for road transport telematics, in particular, on public
navigation maps including those of motorways.

Legislation of constituent entities of the Russian Federation contains a
definition of such data systems. Thus, under Moscow Government Resolu-
tion No. 780-PP of 3 December 2013 “On the State Information System
“Integrated Regional Navigation & Information System of Moscow”", the
information system called “Moscow Integrated Regional Navigation &
Information System” (“RNIS”) is a public data system for collecting, pro-
cessing, storing and providing tracking and telemetric data (“monitoring
data”) on RNIS-registered vehicles equipped with GLONASS/GLONASS-

GPS tracking devices (“telematics control unit”) moving around Moscow,

3 Russian Federation Code of Laws. 2006. No. 31 (part 1). Art. 3448.
1 Tbid. 2009. No. 7. Art. 790.

> Moscow Mayor and Government Bulletin. 2013. Special issue. No. 31.
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data on vehicle owners and persons operating them by virtue of the right to
economic management, operational control or other legitimate basis (“ve-
hicle owners”), as well as on telematics control units, transport vehicles and
other information.

Under Leningrad Oblast Government Resolution No. 328 of 04 October
2013 “On Approving the Provision on the Regional Information and Nav-
igation System of the Leningrad Oblast™, the regional information and
navigation system of the Leningrad Oblast (RINS LO) is a distributed ar-
chitecture public data system for data/navigation support of road transport
and self-propelled machinery using GLONASS/GLONASS-GPS, including
for data/navigation support of auto routes in the North-South and East-
West transportation corridors that cross the Leningrad Oblast territory.

In accordance to Federal Law No. 149-FZ, a data system may be operat-
ed by a natural/legal person engaged in relevant business activities includ-
ing processing of information contained in its databases. Para 5, Article
14 of that law specifies that, unless otherwise established by a decision to
develop the public data system, the operating functions shall be carried out
by the customer who has entered into a public contract for development of
such data system. Moreover, the public data system shall be commissioned
under a procedure established by the said customer.

Also, the provisions of Russian Federation Government Resolution No.
676 of 06 July 2015 which establish the requirements to the procedure for
development, commissioning (de-commissioning) and operation of public
data systems and further storage of the data contained therein have to be
taken into account. These include, in particular, the following requirements
to be complied with if executive authorities or private partners have taken
steps to develop, commission, operate or de-commission such systems and
to further store the data contained therein:

requirements to protection of data contained in such systems estab-
lished, within their competence, by the federal executive authority for cy-
ber security and by the federal executive authority for countering the tech-
nological intelligence and protection of technical data;

requirements to arrangements and steps for protection of data con-
tained in the system;

requirements to personal data protection envisaged by part 3, Arti-
cle 19, Federal Law “On Personal Data” (where the system collects personal

16 Available at: URL: http://www.lenobl.ru (accessed: 14.10.2013)
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data). These include, in particular, the requirements to physical storage of
biometric personal data and technologies of their storage outside personal
data systems.

The Autonet is an information system bound to store personal data.
Hence, it is not just provisions of Article 19 but also general requirements
of Federal Law No. 152-FZ of 27 July 2006 “On Personal Data” that have to
be complied with. It is noteworthy that the data legislation is fairly dynam-
ic, with major adjustments in respect of personal data currently pending.
In particular, a draft law containing the definition of anonymised and fully
anonymised personal data not subject to the personal data legislation has
been already developed.

While the federal law does not contain any definition of an “information
and navigation system operator’, the regional law has the definition of an
“operator”. In accordance with Leningrad Oblast Communication and In-
formation Committee Order No. 11 of 13 November 2018 “On Approving
the Procedure and Amount of Transfer of Monitoring Data to the Regional
Information & Navigation System of the Leningrad Oblast™’, the RINS LO
operator is an entity involved in operation of the Leningrad Oblast’s regional
information and navigation system including processing of data contained in
its databases. Under Leningrad Oblast Government Resolution No. 328 of 4
October 2013'%, the RINS LO operator is the joint-stock company “Regional
Navigation & Information Center of the Leningrad Oblast” (JSC RNIC LO).

Leningrad Oblast Communication and Information Committee Order
(No. 11) also define a minimum set/amount of monitoring data to be trans-
ferred to the regional information and navigation system:

on-board navigation and communication device ID;
vehicle geographic latitude in WGS-84 coordinate system;
vehicle geographic longitude in WGS-84 coordinate system;
vehicle speed;

vehicle course;

vehicle location time and date print;

alert button on;

discreet input values.

17 Available at: URL: http://www.lenobl.ru (accessed: 16.11.2018)
18 Available at: URL: www.lenobl.ru (accessed: 28. 12. 2013)
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A definition of the legal regime applicable to data has to take into ac-
count Presidential Resolution No. 163-rp of 18 May 2017 “On Approving
the Plan for Migration to Domestic GPS Technologies”. In the context of
digital economy, this will require to reduce the restrictions on the avail-
ability and use of spatial data, and to provide for publication of specific
categories of geospatial data.

Thus, while the Russian legislation contains a fair amount of provisions
that regulate road transport telematics this way or another, there is no
systemic legal regulation. This is why V.V. Putin, President of the Russian
Federation, requested in Order No.Pr-77 of 14 January 2017 to develop “a
national navigation telematic service platform” in Russia®.

3. International experience of regulating
road transport telematics

Internationally, regulation of road transport telematics is not adequately
developed yet for a number of reasons including the novel nature of the
problem, comprehensive nature of the resulting social relationships, and
wide range of issues to be regulated, many of which are not relevant for
many countries still. However, some countries have already made certain
steps in this direction.

For lack of a single consolidated instrument to fully regulate the issues
of road transport telematics, some countries (United States, Canada, Ger-
many, etc.) have multiple regulations applicable this way or another. Under
the general rule, a legitimate vehicle owner may have a tracking (geoloca-
tion) system installed. As a matter of principle, it is a right, not an obligation
since nobody (except corporate carriers) is obliged to do so. At the same
time, an illegally installed (not agreed by the vehicle owner) and operated
GPS system (for example, tracking an already sold vehicle) is an offense.

The overall focus is that commercial carriers should have on-board re-
cording devices installed” to enable monitoring of the following informa-
tion:

1 Action Plan (“roadmap”) of the Autonet component of the National Technology
Initiative (Annex No. 2 to minutes of Presidium of Council for Economic Upgrading and
Innovative Development of Russia under the President of Russia. 24.04.2018). Available at:
http://nti.one (accessed: 10.06.2021)

» Safety, compliance and reporting guidelines for commercial transportation. Available
at: https://csa.fmcsa.dot.gov/About/Index (accessed: 15.09. 2020)
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driver’s name and position (corporate association);
total driving time over eight previous days;

driving in contravention of speed limits;

data on stops;

data on fuel reserves;

data on display of alarm signals for the driver.

Many countries actively develop a system of telematics-driven car in-
surance to basically make it easier for the insurer to identify a driver’s style
using the data retrievable from a telematic unit and thus to assess the risks
involved. The driver respecting the speed limit, seldom using hard accel-
eration/braking, and turning at lesser angles can have better terms of insur-
ance than those who practice aggressive driving.

Thus, it could be asserted that countries currently address specific, par-
ticular issues of road transport telematics while a systemic, comprehensive
solution is not there yet.

4. Promising ways of regulating data systems
of road transport telematics

Development of such segment as road transport telematics is a natural
process of technological change giving rise to new objects of social rela-
tionships. Any new object of law should fit into the existing legal system
and find its place in it, with the correctness and effectiveness of regula-
tion depending on whether this place is right. There may be several ways
of fitting a new object into the existing legal system. The first and prob-
ably the simplest way is where the existing legal provisions and institutions
are fully applicable to the object given its properties; the second — where
the existing regulation is not fully adequate to the new object of law, with
the “alien” provisions and institutions still applicable to it; and, finally, the
third — where provisions designed specifically for the new object of law are
developed to take into account its legal nature and properties.

A different ratio between state regulation and deregulation of specific
sectors is observed at different development stages of economic relation-
ships depending on a host of factors. Deregulation may be due to a number
of reasons. There may be social relationships that:
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the government does not consider necessary to regulate it;
cannot be efficiently regulated by law;
cannot be regulated by law at all.

The boundaries between these groups are dynamic and subject to change
as social relationships develop. Moreover, whether regulation is efficient or
not and whether strict regulation is socially justified or not is one of the main
criteria in choosing between different models affecting social relationships.

Undoubtedly, unless there is regulatory support, the Autonet compo-
nent of the National Technology Initiative cannot be implemented in terms
of operation of telematic transportation systems and introduction of new
business models and advanced technological solutions. The emerging rela-
tionships concern the rights and interests of individuals, businesses and pub-
lic authorities, with legal problems partially arising from a need to determine
new rights and duties for various groups of parties to social relationships in
data systems of road transport telematics, and to address the issues of respon-
sibility, only to require regulation through legislation. Moreover, regulation
should largely take place at the federal level as it bears on the rights and duties
of the subjects to these relationships as well as on the issues of responsibility.

The social relationships involved in the development, operation and
progress of the Russian navigation telematic service platform and its inter-
action with data systems of road transport telematics should become a core
segment of regulation.

Conclusions

Telematic transportation systems now need to be regulated primarily
to ensure they can interact with the Russian navigation telematic service
platform for transfer and receipt of data between these systems and the
platform within the established limits.

The telematic transportation systems currently emerging in Russia pro-
cess diverse, voluminous, multi-party data. The issues of developing and
operating the relevant data systems, defining the objectives and principles
of their development and operation, determining the composition of data
systems and of the parties to the relationships involved in their develop-
ment and operation, their rights, duties and responsibilities should be ad-
dressed irrespective of these parameters.
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It is critically important to define the data content, accumulation proce-
dure and terms of accessibility of the system’s resources as well as to identi-
fy ways for ensuring the security of data processed by the system including
personal data.

There are apparently two main approaches to improving the law appli-
cable to transportation telematics — comprehensive regulation and selec-
tive regulatory changes. Both approaches assume amending the legislation,
removing regulatory gaps, in particular, identifying the legal regime ap-
plicable to the data generated by transportation telematics, and creating
the conditions for efficient operation of the Autonet with uncompromising
protection of personal data.

As applied to telematic transportation systems at this stage, both ap-
proaches are legitimate and have advantages of their own. In the future, the
choice should invariably be for comprehensive regulation as it allows regu-
late relationships arising in the segment of transportation telematics by a
single legal instrument. At the moment the weakness of this approach lies
in inadequate development of the relationships in question and uncertainty
of optimal solutions to arising problems since regulation is largely focused
on what is not there yet, only to create a real risk of overlooking the prob-
lems to be addressed or choosing wrong options for lack of experience.

Selective regulatory amendments will allow to identify and promptly
address the areas of concern. However, comprehensive regulation will be
possible (and necessary) in the future with accumulation of experience and
new knowledge.

It is already obvious that statutory regulation will ensure the develop-
ment of an infrastructure for collection, processing, storage and availabil-
ity of data to be generated, and solve the critical issue — who should be
recognized as the owner of data — in particular, generated by the big data
technology; something that will eventually determine who will have access
to such data, on what terms and under what legal regime.

Moreover, other countries’ best practices in respect of vehicle insurance
are already available for judgment and applicable to the Russian Federation.
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Abstract

The Eastern Asia region is emerging as a new centre of innovative development of
information technologies and global digital economy. The digital transformation of
socioeconomic and political existence of countries is inextricably linked to the de-
velopment and adoption of new regulatory systems. The overall success of the digi-
tal transformation of economy and society is hinged on the introduction of specific
groups of technologies. Identifying specific groups of technologies as the reference
points of the digital transformation is equally sensible from a regulatory perspective.
Artificial intelligence is a key technology for digital transformation of any country at
large. This study purports to identify the main regulatory features of the develop-
ment, introduction and use of artificial intelligence in Asian countries such as Peo-
ple’s Republic of China, Singapore, Republic of Korea and Japan which are global
digital leaders and which were chosen for this study on the basis of an analysis of
independent ratings. A comparative study of the core regulatory provisions aimed at
harmonizing social relationships arising from the development, introduction and use
of artificial intelligence in the countries in question allows to propose possible ways
of developing national regulation in respect of ethics and law applicable to Al. Based
on the methodology of formal logical analysis and comparative law, the study allows
to identify the essential regulatory principles of the development, introduction and
use of Al in the selected countries. The findings point out a considerable similarity
both at the level of strategic documents and codified regulatory principles, with the
precedence for welfare of society and state. While some of the documents under
study make references to human rights and individual liberties, the key idea is the
achievement of prosperity and sustainable development of society. This approach is
better suited to be replicated in the context of Russia. While all of the reviewed instru-
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ments perpetuate a humanistic approach involving an assessment of Al’s impact on
users, society, environment, its interpretation in Asian countries differs from the one
adopted in the Western world.
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Background

One of many different approaches developed by the international prac-
tice to establish a regulatory system for digital economy is to identify social
relationships and behavior of the entities to be regulated in the course of
the development, introduction and use of specific technologies as a com-
plex subject of regulation. In this regard, the technology of artificial intel-
ligence is the one currently stirs up interest.

The development of artificial intelligence (hereinafter AI) is a national
priority in many countries, with dozens adopting and implementing strate-
gies and programmes to encourage studies and developments in this area.
The introduction of intelligent technologies into the economy, welfare and
governance has become a key point of public policies in many countries.
Regulation of the emerging social relationships involved in the develop-
ment, introduction and use of Al is a key issue in this area.

With the adoption of a national AI code of ethics, Russia is making its
first steps in this direction. A study of the relevant international experience
is needed to develop a regulatory system for the development, introduction
and use of AI. Meanwhile, the currently available research papers are fo-
cused on Western Europe and North America whose regulatory approach-
es and principles applicable to Al are often ill-suited to the Russian context.
Hence it is of major interest to review the existing regulatory principles
of the development, introduction and use of Al in those Asian countries
which are global leaders of the digital economy.
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1. Digital economy and Al

Some researchers argue that the development of digital economy is
hinged on the introduction of specific cross-cutting technologies. For in-
stance, V.A. Vaipan considers the following technologies to be crucial for
successful development of the digital economy: big data; neurotechnolo-
gies and artificial intelligence; shared register systems (blockchain); quan-
tum technologies; new production technologies; internet of things; robotic
and sensor components; wireless technologies (including 5G networks
crucial for driverless vehicles); technologies of virtual & augmented reality
[Vaipan V.A., 2019]. The author reasonably argues that successful digital
transformation of economy and society is inextricably linked to the intro-
duction of specific groups of technologies. These technologies are vital to
realize a transition to a new socioeconomic order within the given time
period.

Identifying specific groups of technologies as reference points of the
digital transformation is also sensible from a regulatory perspective. The
digital economy and stages of its development could be represented as a
set of technologies to be applied to economic activities and various aspects
of social life. This process of introduction and use gives rise to specific so-
cial relationships to be conventionally divided into macro-groups that are
easier impacted by regulation.

Groups of technologies have common features and normally exhibit
similar regulatory problems as regards social relationships emerging in the
process of use. While cross-cutting technologies are not tantamount to the
digital economy, the perception of the digital transformation through the
lens of specific technological development will greatly simplify the under-
standing of ongoing changes. To have an idea of the digital transformation
and how it splits into specific objectives, a simple model of technological
change is required.

Using specific technologies as a backbone of the regulatory system’s de-
sign will considerably simplify the task by reducing it to the development
of systems or sets of provisions regulating the given groups of technologies.
This approach will make legal collisions and contradictions much less likely
to occur. In such a model, the areas of regulatory intervention are separated
by being linked to specific cross-cutting technologies.

Many countries have adopted this particular model to drive and regu-
late the digital economy. They opt for a legal policy applicable to specific
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technologies to be used rather than digital economy as a whole. Thus, many
countries including global technological leaders have strategies for the de-
velopment and introduction of artificial intelligence which often envisage
a special legal regime to encourage R&D and investments into a specific
cross-cutting technology.

Thus, in 2017 China adopted the New Generation Artificial Intelligence
Development Plan' expecting to become a global leader in Al innovations
by 2030 at the last stage of its implementation. By that time, the core Al sec-
tor is expected to more than double up to CNY 1 trillion (nearly USD 147
billion). The strategy also provides for improvement and review of the na-
tional regulatory system to address problems involved in the development
and use of Al technologies [Roberts H., 2020]. Decomposing the digital
economy into extended groups of social relationships involved in the ap-
plication of specific technologies is thus one of the promising models for
the development of regulatory policies.

Artificial intelligence is now believed to be a major breakthrough largely
in advance of other cross-cutting technologies. It is a unique computing
technology that already has a major impact on social relationships and
is likely in the near future to radically transform social order across the
board. It is logical to expect that a technology with so much social impact
will change the regulatory sphere as well.

The widespread introduction of artificial intelligence will give rise to
new social relationships. This is true not just for AI. The most important
overall feature of information society and digital economy is the emergence
of a new system of social relationships. In other words, the digital econo-
my and information society make up a new system of social relationships
arising from the use of computer data and ITC technologies. Thus, T. Ya.
Khabrieva and N.N. Chernogor have identified 9 new types of relationships
related to digitization [Khabrieva T. Ya., Chernogor N. N., 2018: 94].

We will start off by analyzing what artificial intelligence/intelligent sys-
tem is from a technical point of view. What makes this technology stand
out compared to others, only to affect the nature of regulation applicable to
its use? The answer to this question will help to identify the limits of appli-
cability of the instruments to be considered further. Definitions of artificial
intelligence currently abound. Thus, some of the frequently cited studies

! Available at: https://flia.org/notice-state-council-issuing-new-generation-artificial-
intelligence-development-plan/ (accessed: 12.07.2021)
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define Al as the capability of a machine/device to imitate intelligent behavior
[Padhy N., 2005: 23]. It means the behavior previously associated only with
humans which ranges from perception of complex images to creativity.

Some Russian researchers underline that “an intelligent system is the
one which can intentionally, depending on the state of data inputs, change
not just operating parameters but the way of behavior as such, the latter
depending not only on the current state of data inputs but also on the pre-
vious states of the system itself” [Yakushev D.I., 2016: 67]. This definition
identifies one major feature to single out Al technology and systems from
other computer-driven technologies and systems, the former being more
self-determined and less dependent on unpredictability of input param-
eters than other computer systems.

LR. Begishev and Z.I. Khisamova define Al as an adaptable, autono-
mous, cognitive intelligent system capable of conscious volitional behavior
and allowing to imitate neuronal and neuronal network activities of hu-
man brain by processing environmental information [Begishev I.R., Kh-
isamova Z.I., 2021: 25]. The said definition identifies many of the features
proper of intelligent computer systems. Moreover, it narrows the concept
of “intelligent systems” down to their specific implementation based on
neuronal networks. While AI systems based on neuronal networks cur-
rently dominate, there are other ways of building intelligent systems such
as knowledge-based systems [Aslamova E.A. et al.,, 2018] or evolutionary
algorithms [Zaginaylo M. V., Fatkhi V.A.]. The definition proposed by these
authors thus fails to cover all implementation approaches to the modern
Al systems.

Meanwhile, the approach equalizing “neuronal networks” and Al is not
off the mark. Since deep neural networks have been the most widespread
approach to developing Al systems, they are indeed meant in most cas-
es when reference is made to artificial intelligence. The technologies for
digital imitation of the neural networking structure of human brain allow
to successfully solve a variety of tasks, from imitating live human contact
to driving a vehicle [Nikolenko S., Kadurin A., Arkhangelskaya E., 2020:
7-10]. A breakthrough in AI over the last decade owes itself precisely to
neural networks.

Artificial intelligence based on neural networks is capable of solving
many tasks more efficiently than man. There has long been a firm belief
that artificial intelligence can never beat masters of Go since the moves in
board games of this type cannot be anticipated, with possible combinations
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outnumbering atoms in the Universe. Meanwhile, a trained intelligent ma-
chine was able to beat several world champions. Rather than programmed
to play in the ordinary way, the AI system learned to master Go by repeat-
edly playing itself a game — in fact 29 million times to achieve complete
superiority over human champions [Silver D., 2017].

In doctrine the process of Al development is most often understood as
programming, which is wrong. Intelligent systems based on neural net-
works are not programmed but learn using either the data they generate
or interactions with similar systems. Programmers will only design their
architecture, run tests or verify the results. The behavior of a system is pre-
dictable only with some probability. A wrong understanding of the devel-
opment process and operating parameters of Al systems makes it difficult
to draft adequate regulatory provisions.

For instance, some Russian researchers believe that a robotic algorithm
is developed by man even in case of Al and self-learning neural networks
[Vasiliev A.A., Ibragimov Zh. I, 2019: 51]. Others [Vasiliev A.A., Pechatnova
Yu.B., 2020: 17] argue that regulation of “programming errors and their im-
plications” is the crucial issue of using intelligent computer systems.

For the purpose of this study, an Al system is defined as a computer sys-
tem or software which imitates one or more aspects of intelligent behavior
and which is more self-determined and independent from the developer’s
(user’s) will than other computer systems. Some intelligent systems are ca-
pable of (self) learning and are to some extent non-predictable and non-
transparent to their developers and other users.

The specific features of Al technology determine the unique nature of
social relationships arising from its use, only to require a special approach
to regulation in this area.

2. Asian countries as global Al leaders

It is only recently that Russia put forward claims for leadership in this
area, with the first attempts to develop the relevant regulatory framework
embodied in the national Al code of ethics which was developed through
cooperation between major IT companies, public agencies and academics
community”. This document has not only defined the core principles of Al

> AI Code of Ethics Signed in Russia. Available at: URL: https://rg.ru/2021/10/26/v-
rossii-podpisan-kodeks-etiki-iskusstvennogo-intellekta.html (accessed: 16.02.2021)
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regulation but also established the requirements to development and use
of intelligent systems to be complied with. Though Russia has achieved a
considerable success in digitization, the country is not among global lead-
ers yet.

A review of the relevant international experience may considerably help
to evaluate the potential for application of the national regulatory policies
and options for its development. For a study of regulatory mechanisms ap-
plicable to Al it is of major interest to examine the experience of countries
at the top of independent digitization ratings since this analysis would al-
low to identify promising ways to develop the national regulatory frame-
work for AL

The experience of Western Europe and North America has been exten-
sively described in Russian and international scholarly literature. For this
reason, it is the countries of Asia taking a lead in one or more indicators rel-
evant for the digital economy that were selected for the study. The selection
was made on the basis of their ranking in global competitiveness ratings
published under the auspices of the World Economic Forum in its Global
Competitiveness Reports of 2019° and of 2020*.

Singapore ranks third in the said ratings in terms of regulatory develop-
ment related to digital economy while being among top ten countries in
terms of many digitization-related criteria. China, with its largest digital
services market, is also a leader in digitization along with South Korea (top
ranking in ICT adoption and top ten in digital infrastructure, innovation
capability and macroeconomic indicators of digital transformation) and
Japan (top ranking in human capital development, top ten in GCI 4.0, digi-
tal services market, digital infrastructure and also innovation capability).
Thus, the analysis will focus on Asian digitization leaders with a global level
domination.

Moreover, regulation of the digital sector follows a different philosophy
in Asia. In Eastern Asia, digitization is regulated on the basis of altogether
different cultural principles and paradigms. The West is trying to strike
the right balance between commercial use of data and common good aris-
ing from the protection of privacy and personal dignity. According to the

> World EconOmic Forum. The Global Competitiveness Report Insight Report 2019.
Available at: http://www3.weforum.org/docs/WEF_TheGlobalCompetitivenessRepo
rt2019.pdf (accessed: 12.01.2021)

* Ibid. 2020. Available at: http://www3.weforum.org/docs/WEF_TheGlobalCompetiti
venessReport2020.pdf (accessed: 24.05.2022)
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Western ideology, machines cannot be completely independent as this is
a human prerogative. Eastern Asia will often put common good first due
to Confucian, Buddhist and animist traditions. Far from being in opposi-
tion, man coexists with nature, surrounding things and other people in a
harmonic way [Kokuryo J., 2022]. State or nation is often perceived as a
meta-family to share personal data with, a family from which there could
be no secret. This is probably why these countries are successful in terms of
ITC development in general and Al in particular.

3. Strategic planning standards for Al development

The countries under study have adopted strategic documents defining
the AI development for decades ahead. They reflect the national political
and economic context this way or another. Thus, China adopted in 2017
the New Generation of Artificial Intelligence Development Plan in support
of its claims for the global technological leadership®. Under the plan, AT is
a technology to transform the life of each human being and the world as
a whole, the main objective being to secure a national leading edge in the
area of Al development, introduction and use.

The Chinese strategic plan refers to Al technology as a driver of eco-
nomic development and a new catalyst of industrial transformation to be
focused on by the government. It is explicitly stated that major changes to
Al-related policies and regulations are required to achieve success.

The AI development strategy puts forward four basic principles reflect-
ing the peculiarities of China (para II B), one of which being absolute tech-
nological leadership to secure the country’s domination elsewhere thanks
to success in AIl. Moreover, under the AI development principles, any
achievements in civil use are to be made available to the government for
military use.

Under the strategic plan, China is expected to achieve global leadership
in both theoretical and practical studies of artificial intelligence by 2030. By
this time the Heavenly Empire should become a global leader in AT applica-
tions and a driver of Al innovations. The said achievements are necessary
to secure China’s leading edge in economic and innovative development.
By 2030, China expects to develop a system of regulations, ethical basis and
comprehensive policies applicable to AI (IIC).

> Available at: https://flia.org/wp-content/uploads/2017/07/A-New-Generation-of-
Artificial-Intelligence-Development-Plan-1.pdf (accessed: 16.07.2022)
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Not claiming for itself a global technological leadership, Singapore has a
strategic plan focused on four specific Al applications. The AI development
at the national level is regulated by the Singapore National Al Strategy®
whereby the country should become a global center for the development,
testing, introduction and scaling of AI solutions. The document’s focus is
on economic transformation and higher living standards through the in-
troduction of Al systems rather than on global domination in intelligent
technologies.

Under this strategy, the transformation will be driven by five national Al
projects, each addressing Singapore’s key integrated socioeconomic objec-
tives. The first project called Intelligent Cargo Planning purports to stream-
line air, sea and road cargo traffic across the country, its performance indi-
cators being higher productivity of businesses and higher efficiency of the
national economy. This focus is crucial since Singapore is a major transpor-
tation hub in Asia.

Singapore has been at the top of international ratings of smart city solu-
tions for several years in a row. As the country boasts to be the smartest city
nation’, the second nationwide Al project is focused on “uninterruptible
and efficient municipal services” to be made more accessible, reliable and
modern.

The third nationwide Al project is for “prevention and treatment of
chronic diseases”, with intelligent systems, according to the strategy’s text,
to increase the efficacy of prevention and diagnostics of chronic diseases.
It is also expected to use Al for reducing the cost of treatment. The project
assumes that Al could be widely used for analysis of clinical data, medical
images, genome data and health-related behavioral aspects. As applied to
health, AI should result in increased life expectancy, lower costs and higher
quality services.

The fourth nationwide project is focused on “individual education
through adaptive learning and skills assessment”. Singapore is a recognized
regional leader in education, its two main universities sustainably being
among top three of the Asian university rankings®. The fourth initiative

¢ Available at: https://www.smartnation.gov.sg/files/publications/national-ai-strategy.
pdf (accessed: 16.07.2022)

7 Available at: https://www.smartnation.gov.sg/about-smart-nation/our-journey/achie-
vements (accessed: 16.07.2022)

8 Available at: https://www.qschina.cn/en/university-rankings/asian-university-
rankings/ (accessed: 16.07.2022)
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purports to help teachers increase the learning efficiency of each student
individually through the use of Al solutions. Since the country attempts to
secure for itself a better position in the international market for education
services, this objective is also a priority.

Despite Singapore is a global center open to international travel, the au-
thorities pay much attention to security of its borders, with border control
as the fifth key project of the national Al strategy. Its implementation is ex-
pected to result in more secure borders and better quality services offered
to tourists. One of the project’s objectives is to make border control fully
automatic and monitored by intelligent systems.

Singapore has not adopted a specific strategy for Al regulation, its na-
tional strategy containing only one relevant provision — para 4.2 stating “the
intellectual property regulation will be reviewed to make sure Singapore’s
laws support the development and marketing of new Al technologies™.
Transparent and clear legislation is expected to attract investment and as-
sure the country’s tech entrepreneurs.

The Korean Government announced the adoption of the National Strat-
egy for Artificial Intelligence in 2019'° to define the development of Al in
Korea until 2030. By this time, the country is expected to rank third in
terms of digitization and to successfully compete with global IT leaders
such as China, Germany and Japan are repeatedly mentioned in the strat-
egy for comparison. In stressing global importance of Al technologies, the
document emphasizes the peculiarities of Korean digital economy. Practi-
cal steps for achieving the strategic objectives include the development of
ethical standards, promoting and building confidence in intelligent tech-
nologies in society, creating an Al learning support center for data protec-
tion, encouraging R&D, and creating new jobs in skills required for effec-
tive development and use of Al The strategy has 100 nationwide objectives
divided into 9 strategies and 3 areas — AI ecosystem, Al use, human-cen-
tric AT — with the following three main objectives to be achieved by 2030:

making South Korea more competitive internationally in the area of
digital technologies;

° Available at: https://www.smartnation.gov.sg/files/publications/national-ai-strategy.
pdf (accessed: 16.07.2022)

' Available at: https://www.msit.go.kr/eng/bbs/view.do?sCode=eng&mld=10&mPi
d=9&pagelndex=&bbsSeqNo=46&nttSeqNo=9&searchOpt=ALL&searchTxt (accessed:
25.07.2022)

110


https://www.msit.go.kr/eng/bbs/view.do?sCode=eng&mId=10&mPid=9&pageIndex=&bbsSeqNo=46&nttSeqNo=9&searchOpt=ALL&searchTxt
https://www.msit.go.kr/eng/bbs/view.do?sCode=eng&mId=10&mPid=9&pageIndex=&bbsSeqNo=46&nttSeqNo=9&searchOpt=ALL&searchTxt

R.I. Dremliuga. Regulatory Principles of Development, Introduction and Use... P. 100-119

achieving full-fledged use of AI in various sectors (e-government, in-
dustry, health, etc.);

improving the living standards through the use of Al

The Korean strategy follows an approach similar to that of Singapore. It
is planned to make AI hardware and software more competitive by “iden-
tifying and focusing” on the areas where the country can achieve success
and a leading edge. Moreover, it is expected to support both fundamental
and applied Al studies, that is, to actively develop education and research
relevant for intelligent technologies.

In Japan the main strategic document is the Social Principles of Human-
Centric AI)'. Adopted in 2019, this instrument does not only provide a
strategy but also contains ethical principles and standards to govern the
introduction of Al The strategy is based on the following principles:

Al-ready society — social changes needed to realize Society 5.0;
Human-centric AL

To make society Al-ready, Japan should move in this direction jointly
with the national government and related industries and businesses. Under
the strategic document, its principles should become part of public poli-
cies. Moreover, Japan should promote these principles internationally and
take leadership in international discussions to create Al-ready societies
worldwide.

The strategy’s provisions, while not considered as regulations, deter-
mine the development path of the country’s regulatory framework. Strate-
gic documents also identify social and political priorities to affect nation-
wide regulatory development. The said documents define the structure and
content of future codes of ethics and often provide a basis for regulatory
formulas and definitions.

4. Regulatory principles and framework
of Al development, introduction and use

Some countries have recently taken steps at the national level to formu-
late the general principles and provisions for Al regulation in various forms.

' Available at: https://www8.cao.go.jp/cstp/english/humancentricai.pdf (accessed:
24.07.2022)
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Russia is also among such countries, with the AI Code of Ethics mentioned
above. The jurisdictions under study do not have universal regulations gov-
erning Al. However, Singapore, China, Republic of Korea and Japan have
adopted soft regulation in the form of so-called AI codes of ethics.

In 2021, Chinas Ministry of Science and Technology adopted the New
Generation Artificial Intelligence Ethics Specifications'. It was stated as part
of its General Principles that the purpose was to introduce ethics into life-
cycle of Al development and use, with its normative rules serving to promote
fairness, justice, harmony, safety and security, and to prevent problems such
as prejudice, discrimination, invasion of privacy and data leakage'’.

These rules apply to natural and legal persons, as well as no-profit enti-
ties and government agencies involved in Al-related activities including
governance, R&D, procurement and application. The document details
each type of Al-related activities. Governance refers to strategic planning,
drafting and implementation of policies, regulations, rules and technical
standards, as well as resource allocation, supervision and inspection. R&D
mainly means research and development of Al-related technologies and
products. Procurement regards production, operation and sale of Al prod-
ucts/services while use basically means purchase, consumption and mar-
keting of intelligent products and services.

The Chinese Al code of ethics also enshrines the following ethical stan-
dards and principles, including:

Enhancing the well-being of humankind.
Promoting fairness and justice.

Protecting privacy and security.

Ensuring controllability and trustworthiness.
Strengthening accountability.

Improving ethical literacy.

The first principle means that Al-related innovations and applications
should be human-centric, with the code and its underlying provisions be-
ing focused on the needs, values and rights shared by all people. The text

12 Available at: https://opengovasia.com/china-develops-code-of-ethics-to-regulate-
artificial-intelligence/ (accessed: 16.07.2022)

1 Available at: https://ai-ethics-and-governance.institute/2021/09/27/the-ethical-
norms-for-the-new-generation-artificial-intelligence-china/ (accessed: 16.07.2022)
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makes a special point of the need to observe national and regional ethical
standards. In line with the Confucian tradition, it requires to adhere to the
priority of public interests. Other elements of the East Asian culture are
visible in the duty to promote harmony between man and machine, and to
strengthen the feeling of happiness.

The provision on improving ethical literacy is a principle rarely found in
national codes of ethics. The code requires to actively study and mainstream
the knowledge related to AI ethics, gain an objective insight into ethical
problems, and keep from under- or overestimating ethical risks. It is stated
that there is a need to hold or participate in discussions of Al-related ethical
problems, as well as to raise awareness on issues of Al ethics and governance.

In Singapore, the main document addressing Al law and ethics is the
Model Al Governance Framework'. Published by the PDPC (Personal
Data Protection Commission), it contains the guidelines followed by a
majority of Singapore’s Al developers. The document’s second edition was
presented at the annual meeting of the World Economic Forum in Davos,
in January 2020".

The standards and principles stated in the Model AI Governance Frame-
work are discretionary. The document provides advice on issues to be dis-
cussed when assessing specific applications of Al technology and possible
confidence-building steps. The Model AI Governance Framework also
recommends reasonable steps to bring in-house policies, structures and
processes at private companies and public agencies in line with existing
data governance and protection practices. Despite the Framework’s non-
binding nature, many companies in Singapore have undertaken to adhere
to its standards and principles. Many tech companies also implemented
the document’s standards into corporate bylaws by making discretionary
guidelines binding on their staff.

As stated in the Model AI Governance Framework, all regulations ap-
plicable to Al relationships should rely on the following two principles: AI
should be explainable, transparent and fair); Al should be human-centric).
To describe the first principle, the document makes use of three attributes
at once: explainable, transparent and fair. Many guidelines and regulations

1 Available at: https://ai.bsa.org/wp-content/uploads/2019/09/Model- AI-Framework-
First-Edition.pdf (accessed: 25.07.2022)

1> Available at: https://www.pdpc.gov.sg/-/media/Files/PDPC/PDEF-Files/Resource-
for-Organisation/AI/SGModel AIGovFramework2.pdf (accessed: 31.07.2022)
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refer to the said attributes as specific principles underlying the use of Al
[Floridi L., Cowls J., 2021]; [Engstrom D., Ho D., 2020].

The human-centric attribute enshrined in the code has to be clarified.
Under the text, the Al governance rules should primarily take into account
human nature, rights and liberties, human needs and creative potential. It
means that the rules to be enshrined in a regulation should be for the ben-
efit of people in the first place. An emphasis on this principle is question-
able. The human-centricity, as observed by many researchers in Russia and
elsewhere [Chesterman S., 2020] is an a priori attribute of any social rules,
both ethical or legal.

The explainable attribute reflects to what extent Al is understandable to
an outside observer. As applied to regulation of social relationships aris-
ing from Al use, it primarily means understanding of AI decision-making
processes by society.

Transparency is an Al attribute close to some extent to explainable since
it also means that society should be able to exercise control over the func-
tioning of an intelligent system. As an AI attribute, transparency could be
understood in two ways: legal transparency (accessibility of programme
codes despite the intellectual property or commercial secret regimes en-
shrined in the national legislation) and algorithm transparency (under-
standing how the algorithm works).

Fairness as an Al attribute often means that decisions made by intel-
ligent systems will be free from discriminatory human prejudice of various
kind which in scholarly literature and regulatory documents is equivalent
of discrimination based on race, culture, gender [Gentzel M., 2021].

The Framework explains that human centricity means Al should be
used to amplify capabilities, protect the interests and ensure well-being and
safety of man. These considerations are of primary concern in the design,
development and deployment of Al in Singapore. This list of attributes
rather reminds of human-centric or humanistic approach also mentioned
in the Chinese AI Code of Ethics.

Singapore does not just declare the principles of Al ethics but also cre-
ates the tools to make them real. On 25 May 2022, the Infocomm Media
Development Agency (IMDA) and Personal Data Protection Commission
(PDPC) announced the creation of AI Verify, the world’s first Al gover-
nance testing system intended for companies willing to demonstrate com-
pliance with Al ethical principles in an objective and verifiable way. This
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development designed to make Al-based IT products more transparent is
now at the minimum viable product stage (MVP)'.

Developers and owners can test the declared performance of Al sys-
tems on standardized texts in accordance with a set of principles. Al Verify
brings together a mix of open-code testing solutions including process
audits as a convenient self-assessment toolbox. This toolbox will generate
reports for developers, managers and business partners covering the main
aspects affecting Al performance.

The approach boils down to testing products for compliance with the
Model AI Governance Framework. Testing applies to AI attributes such as
transparency (compliance with stated outcomes, understanding decision-
making processes, and absence of unintended bias), safety, system sustain-
ability, performance tracking capability. This system is actually an intelli-
gent technology for autonomous check for compliance.

In December 2020 the Ministry of Science and ITC jointly with the
Korean Information Society Development Institute have presented the Al
Standards of Ethics, a summary of the key principles and requirements
to Al technologies, at the meeting of the Presidential Committee on the
Fourth Industrial Revolution'”. The document contains 2 core principles
and 10 requirements to Al systems to be developed and introduced.

The core principles enshrined in the document are: human dignity —
human life has the highest value, AI should be designed and used in a way
not harmful to physical and psychic health of man; public utility — Al
should be used to achieve the maximum well-being for everyone and en-
sure protection of vulnerable groups which may be isolated from infor-
mation society because of their status; viability — the use of AI should
correspond to purposes and intentions of the activity field for which it was
designed and to comply with ethical standards.

In Japan, the AI ethics is regulated by the Social Principles of Human-
Centric AI)'®. While the document assumes that the introduction of new

!¢ Developing the MVP for AI Governance Testing Framework. Available at: https://
www.pdpc.gov.sg/news-and-events/announcements/2021/07/developing-the-mvp-for-ai-
governance-testing-framework (accessed: 24.07.2022)

17 Available at: https://www.korea.kr/news/pressReleaseView.do?newsld=156428773
(accessed: 24.07.2022)

18 Available at: https://www8.cao.go.jp/cstp/english/humancentricai.pdf (accessed:
04.07.2022)
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ethical principles will lead to the realization of society 5.0, the regulatory
principles to be introduced should rely on a new philosophy.

The philosophy of society 5.0 is underpinned by three core values. Dig-
nity: under the Japanese code of ethics, the new society will have respect for
human dignity. People cannot be overly dependent on AI while the technol-
ogy cannot be used to control human behavior through the excessive pursuit
of convenience and efficiency. Using Al as a tool, it is proposed to construct
a society where people can better demonstrate various human abilities: show
greater creativity, engage in challenging work, and live richer lives both phys-
ically and mentally. This principle to a large extent echoes the statements of
other digitization leaders in Asia (China, Singapore, Korea).

Diversity and inclusion is another principle which assumes that people
with diverse capacities, characteristics, backgrounds can pursue their own
well-being. While the principle is rather an ideal, the document puts it for-
ward as an objective for the realization of society 5.0. People of diverse
backgrounds, values and ways of thinking should be able to pursue their
goals. The first two principles of society 5.0 echo the principles of human-
centricity stated in AI code of ethics of China and Singapore. The same
principle is enshrined in a majority of Western regulations of Al

The third principle of society 5.0 philosophy is sustainability. AI should
be used to create a range of new businesses and solutions to resolve social
disparities and develop a sustainable society. There is a need to address
global environmental problems and climate change. The sustainable de-
velopment concept is widespread and now makes part of many strategic
documents at the international level, one of the best known being the Sus-
tainable Development Goals published by the United Nations®. Judging by
its text and explanations of this principle, the Japanese code echoes the UN
SDGs. It also has obvious links to the Confucian concept of social harmony
and animistic ideas of universal connection.

Conclusion

The analysis shows a considerable similarity of AI regulatory principles in
states studied both at the level of documented strategies and codified regula-
tory principles, with well-being of society and state as the predominant vec-

19 Available at: https://www.un.org/sustainabledevelopment/ru/sustainable-
development-goals/ (accessed: 24.07.2022).
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tor. Despite that certain documents under study refer to human rights and
individual liberties, the key idea is pursuit of prosperous and sustainable so-
ciety. This approach is better suited to be replicated in the context of Russia.

In Asia man is conceptually regarded as an object rather than subject
(which is less true for Singapore). All documents under study are based
on the humanistic approach providing for an assessment of Al impact on
users, society and environment, something that should not deceive unso-
phisticated readers. First, this humanism towards man is passive. While
developers have an obligation to make technology humane, the authorities
have the right to control this process. Second, the priority is prosperous
society, not man. This Asian humanism is considerably different from what
is enshrined in codes of ethics in Western Europe and North America.

At the same time the humanistic approach stated in Asian countries marks
a step towards people and their needs. It welcomes solutions that do not harm
but improve the life of people and society [Xu L., 2020]. Moreover, as some
authors rightly note, the introduction of any technology is a step towards
dehumanization by default [Oviatti S., 2021: 278-287]. Technologies replace
and oust man from decision-making by reducing human understanding and
control of events. Hence, it is necessary to enshrine this principle since any
technology is knowingly anti-human, unless its developers and operators are
forced to apply it with a view to man and human values, liberties and needs.

The potential connecting link between the Western and Eastern ap-
proaches is protection/safeguard of human dignity. Despite different pri-
orities and objectives all national codes of ethics make a point of safeguard-
ing human dignity this way or another, with human needs, abilities and
characteristics to be taken into account in developing and using Al

In addition, responsibility for the caused damage is also a point in com-
mon. While the concept of individual responsibility before society and
state undoubtedly exists in the West, Eastern societies make a focus on be-
ing loyal and responsible to one’s family or even strangers. Despite signifi-
cant cultural differences, developers, owners or other persons involved in
Al operation should be responsible for their actions.
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primarily, but not only, with matters of registration and validity of industrial property
rights. Therefore, this review predominantly covers substantive requirements for pat-
ent and trademark protection, as well as procedural issues both in the administrative
adjudicating mechanism at the Patent office (Rospatent) and at the IPC itself. The
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Convention, early termination of the legal protection of a trademark, unfair competi-
tion. This review also highlights several procedural points, such as the suspension
of administrative proceeding in parallel trademark litigation and the limits of a third
party’s intervention in patent invalidity proceedings. Regarding patents, the review
deals with prior art, encompassing unpublished patent applications, and the rules
for determining claims’ features.
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. Trademarks
1. A Trademark Counterposed to an Appellation of Origin

The tests of a sign, sought to be registered as a trademark, for confusing
similarity to an appellation of origin based on Article 1483.7 of the Civil
Code of the Russian Federation (hereafter CC RF) include no check of
the respective goods’ similarity.

The semantic criterion is sufficient for assessing the degree of similar-
ity between a figurative sign and a verbal one. Even where not all simi-
larity tests (graphic, sound, and semantic) are applicable, comparative
assessment of any signs that can be registered as trademarks is still re-
quired. Similarity between two signs may be found irrespective of wheth-
er there is corresponding similarity on all the criteria.

The risk that ordinary consumers can confuse a verbal sign with a figura-
tive one only exists where the word or phrase constitutes an exhaustive,
obvious and natural name of what is depicted (which suggests itself with-
out any conjecture or indirect association).

Consent of the proprietor of an appellation of origin to the registration of
atrademark thatincludes a sign similar to the appellation of origin cannot
remove the impediment to the registration of that trademark in the mean-

ing of CC RF Article 1483.7.

IPC Presidium Ruling of 18 March 2022 in Case No. SIP-714/2020

The Disputed Sign
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Rospatent denied registration of a combined sign with the words
TYNTIBCKAS ATOJA (Tula Berry [Company]) as it failed to meet the
requirements of CC RF Article 1483.7. In particular, the TYJIbCKUI
CAMOBAP (TULA SAMOVAR) was counterposed to the disputed sign.
The applicant’s ensuing challenge against that decision of Rospatent was
dismissed as well.

The applicant applied to the IPC for the invalidation of Rospatent’s latter
decision.

The first instance judgement, upheld by the cassation instance, dis-
missed the claim on the following grounds:

The first instance court found the verbal elements of the disputed sign to
be weak and the figurative element to be a strong one. The court found the
strong figurative element of the claimed sign semantically identical to the
strong SAMOVAR verbal element of the appellation of origin and conclud-
ed that those identifiers were generally similar. As the above signs’ strong
elements were identical in terms of semantic meaning, while non-compa-
rable on other criteria established by law, the first instance court found a
high degree of similarity.

Given the lack of legal need to assess the degree of similarity between
the goods and services identified by the claimed sign and by the appellation
of origin, the court established that Rospatent’s final conclusion regarding
confusing similarity of the signs compared was well-founded.

The court bore in mind that the methodology for assessing the risk of
confusion between trademarks in public circulation was defined by the
Rules for Drafting, Filing and Examination of Documents that are Grounds
for Legally Significant Actions Leading to State Registration of Trademarks,
Service Marks and/or Collective Signs, approved by Order 482 of the Min-
istry of Economic Development of Russia, and by Para. 162 of Resolution
of the Plenum of the RF Supreme Court No. 10 dated 23 April 2019 ‘On Ap-
plication of Title Four of the Civil Code of the Russian Federation’ (herein-
after referred to as ‘Resolution No. 10°). The same methodology is used to
assess the risk of confusion between trademarks and appellations of origin,
but without taking into account the degree of the goods’ similarity.

CC RF Article 1483.7 does not restrict comparing any trademarks with
any appellations of origins. A finding on similarity between signs hinges on
the risk of associative links between the signs being compared emerging in
ordinary consumers’ minds.
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Where not all the similarity tests (graphic, sound, and semantic) are ap-
plicable, comparative assessment between any signs that can be registered
as trademarks is still needed. Similarity between two signs may be found
irrespective of whether there is corresponding similarity on all the criteria.

The said criteria are only used to establish the risk of confusion between
signs, which may also exist where similarity is low or non-existent by some
criteria but quite strong by another criterion. In this connection, verbal and
figurative signs may also be subject to comparative analysis.

Only a semantic similarity test can be used to assess the degree of simi-
larity between a figurative sign and a verbal one.

A figurative sign and a verbal one may only be found confusingly similar
where a consumer reading the verbal sign will develop a lasting association
with the figurative sign, which will grow stronger if the signs compared are
(sought to be) registered for identical goods and/or services.

The risk of ordinary consumers confusing a verbal sign with a figurative
one only exists where the word or phrase constitutes an exhaustive, obvi-
ous and natural name of what is depicted (which suggests itself without any
conjecture or mediate association).

A similar approach to comparing figurative and verbal signs is suggested in
the practice of the European authority (Para 3.4.4.5 of Part 4, Section B of the
EU Trademark Examination Guidelines approved on 10 March 2016) and in
Para 2.479 of the WIPO Guide (Publication No. 489, 2004). The same approach
is used in the decisions by the IPC Presidium in Case No. SIP-146/2016, dated
09 December 2016, and in Case No. SIP-965/2019, dated 18 January 2021.

In respect of the argument that the first instance court misused the rule
in CC RF Article 1483.7 as the proprietor of the appellation of origin saw
no actual confusion between the sign and the identifier counterposed, the
IPC Presidium noted the following:

Unlike CC RF Article 1483.6.5, Article 1483 of the same Code ignores
the consent of the appellation of origin as a circumstance that removes the
respective impediment to the registration of the said sign as a trademark.

Where an identical or similar appellation of origin is counterposed to a
trademark, CC RF Article 1483.7 provides for the registration of the trade-
mark if the following conditions are met:

the appellation of origin is included as a non-protectable element in a
trademark being registered in the name of the person who possesses the
exclusive right to the appellation; and
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the trademark is being registered in respect of the same goods that the
appellation of origin has been registered to identify.

Thus, for a trademark to be registered, the trademark registration ap-
plicant must become the proprietor of the appellation of origin first rather
than one or more proprietors of the appellation give their consent.

As it follows from the facts of the case, the company is not the propri-
etor of the appellation of origin. Nor is the other condition met in the case
under review, for the element meaning ‘samovar’ is protectable in this case.

2. A Trademark Registered Upon an Agent’s Application

The provisions of CC RF Article 1512.2.5 and Article 6.septies of the Paris
Convention apply to trademark registration applied for by an agent/rep-
resentative, even if registration is effected in another person’s name.

A buyer or client cannot be considered an agent or representative for the
purposes of application of CC RF Article 1512.2.5.

Early termination of legal protection of a trademark does not preclude
challenging the registration of that trademark.

IPC Presidium Ruling of 05 March 2022 in Case No. SIP-244/2020

ABC

BESIGH

The Disputed Trademark

Baltic Trade Company, LLC applied for the registration of a combined
sign as a trademark (the disputed trademark).

The rights to the registration of the trademark upon the said applica-
tion were eventually transferred to a foreign entity, Ballinger Limited (UK),
in whose name the trademark was registered. The exclusive right to the
trademark was subsequently transferred to another foreign entity, Benton
Marketing Limited, Belize, under a contract of alienation of the exclusive
right to the trademark.

The ABC Design company challenged the granting of legal protection to
the disputed trademark in its entirety on the grounds that it had been regis-
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tered in violation of Article 6.septies of the Paris Convention. The company
pointed to the existence of agency relations between itself and the Baltic
Trade Company on the date when the registration of the disputed trade-
mark was applied for.

After examining the challenge, Rospatent dismissed it and decided to
uphold the legal protection of the disputed trademark. In so doing, the
authority bore in mind that ABC Design had not proven that it did have
agency relations with the Baltic Trade Company.

ABC Design went to the IPC to have the said Rospatent decision over-
ruled. The first instance court granted their claim and required Rospatent
to re-consider the challenge.

The first instance court noted that Rospatent had not assessed the en-
tire body of evidence to find out whether the Baltic Trade Company, that
applied for the registration of the disputed trademark, was acting as ABC
Design’s agent/representative in selling its goods in the Russian Federation,
and whether the evidence confirmed that the said entity was circulating
ABC Design goods, as an intermediary, in the Russian Federation.

The first instance court proceeded from the fact that it was registration
of a trademark applied for by the agent, not just done in the agents name,
that was material for checking whether legal protection had lawfully been
provided to the disputed trademark under Article 6.septies of the Paris
Convention.

Rospatent appealed on points of law to the IPC Presidium, pointing to
the following facts in particular:

In Rospatent’s opinion, the first instance court should not have found
ABC Design interested in filing the challenge under CC RF Article 1512.2.5,
because, by the date of examination of the case on its merits, the legal pro-
tection of the disputed trademark had been prematurely terminated due
to the liquidation of the proprietor, and an entry to that effect had been
made in the State Register of Trademarks and Service Marks of the Russian
Federation.

On the other hand, the IPC Presidium disagreed with that argument of
Rospatent, for to challenge the granting of legal protection to a disputed
trademark is an interested person’s lawful right, and invalidation of the
legal protection granted to a trademark has legal consequences different
from those of the liquidation of its proprietor.
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The IPC Presidium found the first instance court to have properly held
that the fact of liquidation of the current proprietor could not hinder the
examination of ABC Design’s challenge. The reason was that, as specified in
Para 139 and 174 of Resolution No. 10, persons believing that the legal pro-
tection of a trademark must be cancelled since granted — e.g., defendants
to a claim based on the use of the trademark before its legal protection was
terminated, — may be interested in contesting trademarks whose legal pro-
tection has been discontinued for the future only.

Upon checking the grounds for Rospatent’s argument that the presence
or absence of agency relations between ABC Design and the Baltic Trade
Company played no significant roles in determining whether the granting
of legal protection to the trademark was in line with Article 6.septies of the
Paris Convention and CC RF Article 1512.2.5, the IPC presidium noted the
following:

In Rospatent’s perspective, the granting of legal protection to a trade-
mark may be found invalid on the grounds of Article 6.septies of the Paris
Convention and CC RF Article 1512.2.5, only if such a sign was actually
registered in the name of an agent or representative of a person that owns
an identical or confusingly similar trademark in a State Party to the Paris
Convention, therefore the filing of the application by an agent or represen-
tative of such a person is immaterial if the rights have eventually passed to
another person.

Indeed, the provisions of CC RF Article 1512.2.5 are so worded that
legal protection provided to a trademark may be contested and fully in-
validated for the entire duration of the exclusive right to the trademark, if
granted in the name of an agent or representative of a person that possesses
that exclusive right in a State Party to the Paris Convention in violation of
that Convention’s requirements.

As the disputed trademark was not registered in the name of the Baltic
Trade Company, with which ABC Design claims to have agency relations,
Rospatent states that there are no grounds to consider ABC Design inter-
ested in filing the application on the grounds of Article 6.septies of the Paris
Convention and CC RF Article 1512.2.5.

On the other hand, Article 6.septies of the Paris Convention includes a
provision that if the agent or representative of the person who is the pro-
prietor of a mark in one of the countries of the Union applies, without such
proprietor’s authorization, for the registration of the mark in his own name,
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in one or more countries of the Union, the proprietor shall be entitled to
oppose the registration applied for or demand its cancellation.

The interpretation of the above rule suggests that it is the relations be-
tween the principal and applicant existing precisely at the time of applica-
tion that are material to the invalidation of the said trademark.

This provision aims to prevent wrongful use of an earlier trademark by
its proprietor’s agent or representative, for those persons may exploit the
knowledge and experience gained in doing business with the proprietor,
and thus derive an unjustified benefit from the efforts and investment made
by the proprietor.

To apply the said rule, the court is thus expected to establish whether all
of the following conditions are met:

the objector must be the proprietor of the earlier trademark;

the applicant must be or have previously been an agent or representative
of the trademark’s proprietor;

the registration application should have been filed in the agent’s or rep-
resentative’s name without the proprietor’s consent — without good reason;

the application must concern signs that are identical or essentially simi-
lar to the initial trademark.

Bearing in mind that the registration application for the disputed trade-
mark was filed by the Baltic Trade Company, with which ABC Design be-
lieves to have agency relations, the first instance court properly found ABC
Design interested in filing a challenge on the said ground.

In returning ABC Design’s challenge for re-consideration to Rospatent
in its respective part, the first instance court noted that the administrative
authority should assess the entire body of evidence adduced by the objec-
tor to confirm the argument in question, to determine whether the Baltic
Trade Company, that applied for the registration of the disputed trademark,
acted as ABC Design’s agent/representative in selling the former’s goods in
the territory of the Russian Federation, and whether the circulation of ABC
Design’s goods by that entity as an intermediary in the Russian Federation
holds true.

However, the first instance court failed to take into account that in the
contested decision, Rospatent had reviewed ABC Design’s submissions and
found no agency or representation relations between the Baltic Trading
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Company and the ABC Design company, and had also noted that the Bal-
tic Trading Company had presented no contracts or agreements indicative
of such relations.

In this situation, the first instance court ought to have verified the above
finding of Rospatent by examining and evaluating, on its own, the evidence
adduced by ABC Design to confirm the existence of agency/representa-
tion relations between itself and the Baltic Trade Company on the disputed
trademark’s priority date, and ought to have found out whether the Baltic
Trade Company acted dependently on / independently of the proprietor
(e.g. a buyer cannot be considered an agent or representative as the buy-
er bears no fiduciary obligations to the proprietor, i.e. the entering into a
goods supply contract does not indicate legal relations arising for the buyer
to represent the seller in further resale of the goods), and whether all the
conditions for the application of Article 6.septies of the Paris Convention
were met.

In view of the foregoing, the IPC Presidium cancelled the first instance
courts decision and remanded the case for retrial.

3. Perception of a Phrase in a Disputed Trademark

Two or more words may be perceived as a single verbal element in a
trademark due to the latter’s specific layout, which leads the consumer
to understand certain words, otherwise individual lexical units, in con-
junction — given their specific juxtaposition and the setting in which the
trademark is used.

IPC Presidium Ruling of 24 February 2022 in Case No. SIP-605/2021

Rospatent dismissed an action challenging the registration of a com-
bined trademark with the verbal element ‘Mactep Mypaseitr’ (Master Mu-
ravey, or Master Ant], the action being filed under CC RF Article 1483.10
by the exclusive proprietor of two ‘Mypaseir’ (Ant) verbal trademarks.

The first instance judgement, later upheld by the cassation instance, also
dismissed the ‘senior’ trademark owner’s claims.

In explaining the procedure for applying the invalidity ground in CC RF
Article 1483.10, the IPC Presidium dwelt upon the methodology for assess-
ing the risk of confusion — more specifically, on the issue of an element in
the junior’ trademark being perceived as another entity’s trademark. The
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case where the ‘junior’ trademark employs a combination of several words
presents particular difficulties.

The IPC Presidium pointed out that, in such a case, one should establish
whether the words are perceived as a set expression (such as ‘eye ball, ‘In-
dian summer, ‘public servant;, ‘solid hour’, ‘good tradition’) or phraseologi-
cal unit (e.g. ‘Monomach’s Cap’ [meaning the burden of being in power]).
Signs belonging to that group are holistic as they acquire a new meaning
that departs from the semantic meanings of their component words.

The meaning of such expressions is unrelated to the semantics of each
individual word they are comprised of, as the words lose all individual at-
tributes of a word (lexical meaning, inflexion forms, and syntactic func-
tion) and only retain their sound pattern. The words in such expressions
are inseparably linked.

Consequently, while formally consisting of several words, such expres-
sions are perceived as unified elements due to their integrity and loss of
word attributes by their individual lexical units.

The IPC Presidium also noted that several words may be perceived as a
single verbal element not only in the above-mentioned cases but also due
to a specific layout of a trademark’s elements, which leads the consumer to
understand certain words, otherwise individual lexical units, in conjunc-
tion — given their specific juxtaposition and the setting in which the trade-
mark is used.

A similar position is set out in IPC Presidium Rulings of 23 September
2021 in Case No. SIP-871/2020, and 17 December 2021 in Case No. SIP-
591/2020.

In view of the foregoing, the IPC Presidium was compelled to uphold
the first instance court’s finding that there were no grounds to establish
similarity between any element of the disputed trademark and the trade-
marks counterposed, as the disputed (‘junior’) trademark was an indivis-
ible construct and was not perceived as a sign comprising a number of
independent elements.

4. Presumption of an Appellation of Origin Validity
Registration of a means of individualisation, e.g. a trademark, an appel-

lation of origin, a geographical indication, at Rospatent gives rise to the
presumption that it meets the legal requirements, which presumption
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can only be rebutted by challenging such registration in administrative
proceedings.

A disputed trademark’s similarity to any other means of individualisation
does not mean, in itself, dissimilarity from a specific means of individuali-
sation counterposed.

IPC Presidium Ruling of 18 February 2022 in Case No. SIP-1018/2020

Two holders of exclusive rights to the Narzan [mineral water] appella-
tion of origin filed a claim before Rospatent requesting the invalidity of the
‘Dolina Narzanov’ (Dolina Narzanov, or Narzans Valley) in respect of all
ICGS Class 21 goods and Class 35 services. Following these proceedings,
Rospatent upheld the legal protection of the disputed sign, therefore the
claimants went to the IPC.

The first instance court dismissed the claims. The IPC Presidium ruled
to turn down the decision and send the case for re-examination.

The first instance court had found no risk of confusion between the dis-
puted trademark and the appellation of origin and agreed with Rospatent’s
finding that the granting of legal protection to the disputed trademark was
in line with CC RF Article 1483.7.

The IPC Presidium granted the claims in the cassation appeal as it found
breaches of both the methodology for establishing a disputed trademark’s
similarity to the counterposed appellation of origin and, generally, the meth-
odology for establishing the risk of confusion. In its decision, the IPC Pre-
sidium pointed to three main deficiencies of the judgement under appeal.

Firstly, the first instance court had wrongly taken into account the
courts’ findings of the absence of a risk of confusion between the NARZAN
verbal sign and the NARZAN TAVRIDY trademark in the cases Nos. A63-
14231/2017 and SIP-1006/2020. The IPC Presidium held that the circum-
stances were not similar in this case, for the disputed NARZAN TAVRIDY
and DOLINA NARZANOV trademarks were dissimilar.

Secondly, in comparing the disputed trademark and the appellation of
origin counterposed to it, the first instance court had wrongly found the
NARZAN verbal element to be a weak one. To draw such a conclusion, the
first instance court had assessed the circumstances of the granting of legal
protection to the NARZAN appellation of origin in the absence of any chal-
lenge filed and first examined under the administrative procedure.
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The IPC Presidium recalled that the registration of the means of indi-
vidualisation at the Rospatent gave rise to the presumption that it met the
legislative requirements, only rebuttable by filing a challenge against such
registration (Para. 52 of the Resolution No. 10).

So, unless and until the registration of the NARZAN appellation of ori-
gin was duly challenged (under CC RF Article 1535), the ‘Narzan’ verbal
element was legally (1) the name of a specific geographical site (2) used as
the designation of a product whose properties were mainly or exclusively
determined by the geographical conditions and/or human factors specific
to that geographical site (Article 30.1 of the Trademarks Law in force on
the date when the registration of the appellation of origin was applied for).

In this situation, and also given the content of the exclusive right to an
appellation of origin (CC RF Article 1519), the assessment of similarity
between the NARZAN and DOLINA NARZANOV signs had to establish
whether an ordinary consumer perceived the DOLINA NARZANOV geo-
graphical site as an obvious reference to a geographical site (or another
object) other than that indicated by the NARZAN sign.

Thirdly, in assessing similarity between the signs, the first instance
court had expressed the wrong opinion that the disputed trademark was
more similar to still another protected appellation of origin, YPOUMIIIE
JOOJIMHBI HAP3AHOB' (UROCHISHCHE DOLINY NARZANOV, or
NARZANS VALLEY TERRAIN). In that case, the court had not only over-
run the scope of the challenge, for the said appellation of origin had not
been counterposed to the disputed trademark, but also overlooked the fact
that a disputed trademark’s similarity to any other means of individualisa-
tion did not mean, in itself, dissimilarity from the specific means of indi-
vidualisation counterposed.

On re-examination, the Rospatent decision was found illegal in its entire-
ty, and the granting of legal protection to the disputed trademark was found
invalid (IPC judgement of 04 July 2022 in the same case, upheld by IPC Pre-
sidium ruling of 17 October 2022).

5. Challenging Legal Protection
of a Trademark Counterposed to a Well-known Trademark

The grounds for contesting the legal protection of a trademark are de-

fined by the legislation in force on the date of the trademark registra-
tion application, even if a well-known trademark counterposed to it was
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recognised well known in retrospect, under CC RF Title Four, after the
application date of the disputed trademark. The same legislation will also
define the scope of the protection of the well-known trademark counter-
posed to the disputed trademark.

Unlike the Civil Code of the Russian Federation, the Trademarks Law
used to grant varying scopes of legal protection to a well-known trade-
mark, depending on whether an already registered trademark or a sign
used as a trademark but lacking legal protection in the territory of the
Russian Federation was recognised well-known. The Trademarks Law
would provide expanded legal protection only to a registered trademark
later found well known.

IPC Presidium Ruling of 11 February 2022 in Case No. SIP-914/2020

The ‘Pesnyary Belarusian State Ensemble’ State Institution (hereinafter
referred to as ‘Ensemble’) challenged the granting of legal protection to
the Pesnyary trademark before Rospatent on the grounds set out in CC RF
Article 1512.2.2 and .2.4.

The objector pointed out that the Ensemble owned the exclusive rights
to the Pesnyary trademark, found well-known in 2010, since 01 January
1985, in respect of ICGS Class 41 services (‘arranging and conducting
of concerts; production of shows’). The objector believed that consumer
would associate the use of the disputed trademark by its proprietor with the
Ensemble, which might infringe on its lawful interests (Article 19.1.2, Para
2 of the Law No. 3520-1 of the Russian Federation ‘On Trademarks, Service
Marks and Appellations of Origin’ dated 23 September 1992, hereinafter
referred to as “Trademarks Law’).

Rospatent established that some of the goods and services designated
with the disputed trademark were non-relative to the services bearing the
well-known trademark counterposed, and noted the following as it consid-
ered the application of CC RF Article 1512.2.4:

The established well-knownness of the counterposed trademark gener-
ates no plausible associations with the same producer in respect of goods
and services found non-relative. The challenge file contains no documents
confirming any injury to the legal interests of the proprietor of the well-
known trademark in connection with continued legal protection of the dis-
puted trademark in respect of the said goods and services.

The Ensemble believed that Rospatents decision as regards refusal to
invalidate the granting of legal protection to the disputed trademark in
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respect of non-relative goods and services was unlawful and violated its
rights and legal interests, so it applied to the IPC, challenging that decision.

After checking the Rospatent decision for compliance with CC RF Ar-
ticles 1508.3 and 1512.2.4, the first instance court concluded that the admin-
istrative authority had not established whether the use of the disputed sign
by its proprietor in respect of goods and services non-relative to the services
behind the trademark counterposed to it generated any associative links in
consumers minds, and whether such use could infringe on the Ensemble’s
lawful interests. In this connection, Rospatent’s decision was found invalid.

The IPC Presidium set aside the first instance judgement and remanded
the case for reconsideration.

The IPC Presidium found that the question of the law applicable to dis-
puted legal relations, namely of CC RF Articles 1508.1 and 1512.2.4, was
material to the correct examination of the cassation appeal.

In this connection, the IPC Presidium evaluated the application of the
said substantive law rules by the first instance court in this case.

By virtue of CC RF Article 4.1, civil legislative acts do not operate ret-
roactively and only apply to legal relations that arose after their enactment,
unless otherwise specified by law.

Article 5 of the Federal Law No. 231-FZ ‘On the Enactment of Title
Four of the Civil Code of the Russian Federation’ dated 18 December 2006
contains a similar rule and stipulates that CC RF Title Four applies to those
rights and duties that will arise after it is enacted.

As specified in Para 27 of Resolution No. 10, where the issue of a patent
or granting of legal protection to a trademark or appellation of origin are
challenged, the grounds for invalidating these shall be determined accord-
ing to the legislation that was in force on the date the application was filed
with Rospatent or with the federal authority for selection inventions.

The disputed trademark was registered pursuant to an application filed
on 19 September 2003. In accordance with that priority date and the above-
mentioned law rules and explanations by the Supreme Court, the law ap-
plicable to the assessment of its protectability is the Trademarks Law.

The fact that the disputed trademark has been counterposed to a well-
known trademark, recognised as such in 2010, i.e. after the application was
filed in respect of the disputed trademark, cannot preclude the use of the ap-
plicable law determination approach set out in Para 27 of Resolution No. 10.
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As the well-knownness of a trademark or sign used as such is a fact
of objective reality (Decision No. 2145-O of the Constitutional Court of
the Russian Federation dated 19 September 2019), consequently, where
a trademark/sign is found well known before the registration of another
trademark, similar to the former, was applied for, the sign is presumed to
have been well known to the consumers in retrospect. Rospatent simply
states that the trademark has been well known since a certain date up to the
date of such a statement.

The fact of the Pesnyary sign’s well-knownness in the Russian Federa-
tion was established since 01 January 1985, i.e. a date preceding the dis-
puted trademark’s priority date (19 September 2003). Consequently, the
Pesnyary sign was well known in the Russian Federation on the disputed
trademark’s priority date.

So, while the trademark well known in the Russian Federation was rec-
ognised as such in 2010, when CC RF Title Four was already in force, the
disputed trademark must be checked for protectability under the Trade-
marks Law that was in force on the disputed trademark’s priority date.

It is the Trademarks Law that should determine the scope of legal pro-
tection to be given to a well-known trademark that may be counterposed
to the disputed trademark.

The rule in CC RF Article 1512.2.4 only applies to determine the chal-
lenge filing procedure (with Rospatent) but not the scope of counterposi-
tion of the well-known trademark.

Unlike the CC RE the Trademarks Law would grant a well-known trade-
mark varying scopes of legal protection depending on whether an already
registered trademark or a sign used as a trademark but legally unprotected
in the Russian Federation had been declared well-known.

Para 1, Article 19.1.2 of the Trademarks Law granted a well-known
trademark the legal protection established for trademarks by that Law.
Where an already registered trademark was recognised well-known, the
legal protection of such a trademark would also extend to goods unrelated
to those for which it was found well-known — provided that the use of that
trademark by another person in respect of such goods was associated with
its proprietor in consumers’ minds and might injure his lawful interests
(Para 2 of Article 19.1.2 of the Trademarks Law).

The disputable question in this case is whether the legal protection of the
counterposed well-known trademark also extends to non-related goods.
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The provisions of Para 2 of Article 19.1.2 of the Trademarks Law only
apply to an already registered trademark eventually recognised to be well
known.

However, the first instance court never established what was well-known,
the previously registered Pesnyary trademark, or a sign that was used as a
trademark but was legally unprotected in the Russian Federation.

6. Suspension of Administrative Proceedings; Presumption
of No Risk of Confusion Between Two Trademarks

Rospatent may suspend its proceedings on a challenge, inter alia, where
facts have been established in a different administrative or judicial case
that are (1) material for, but (2) cannot be established in the administra-
tive proceedings in question. For example, the administrative proceed-
ings on a challenge filed under Russian Federation Civil Code (herein-
after referred to as RF CC) Article 1483.6 (that may take into account
that the trademark counterposed is not used) may be suspended in the
presence of concurrent litigation concerning early termination of the le-
gal protection of the trademark counterposed, due to its non-use.

Before finding that the affected party’s trademark may probably be con-
fused with the alleged infringer’s, one must properly impugn the pre-
sumption that the two duly registered trademarks are not confusingly
similar. Barring that, confusion may be found probable where the alleged
infringer is using their trademark in a form different from that in which the
trademark was granted legal protection.

IPC Presidium Ruling of 09 February 2022 in Case No. SIP-707/2021
e ™%

The Disputed Trademark

PJSC Sberbank of Russia (hereinafter referred to as Sberbank) owns a
figurative trademark (the disputed trademark), registered in respect of a
broad range of goods and services of all ICGS classes.

The ALLTIME Company challenged the granting of legal protection to
the said trademark before Rospatent, stating that its registration was in-
compatible with CC RF Article 1483.3.1 and .6.2.
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In the course of the proceedings on the challenge, Sberbank moved that
the administrative procedure be suspended until the judgement in case No.
SIP-259/2021 concerning ALLTIME's claim that Sberbank’s actions to ac-
quire the exclusive right to the disputed trademark should be found an act
of unfair competition, took legal effect.

Rospatent granted Sberbank’s motion: The proceedings on ALLTIME’s
objection to the granting of legal protection to the disputed trademark
were suspended because the IPC was considering case No. SIP-259/2021.

ALLTIME applied to the IPC for the invalidation of Rospatent’s above
decision to suspend the proceedings.

The first instance court dismissed the claim. The court proceeded from
the fact that the IPC’s finding in SIP-259/2021, that Rospatent can take into
account that the consumer might be misled as to the goods manufacturer
/ service provider when considering the objection to the granting of legal
protection to the disputed trademark, hence the outcome of dispute resolu-
tion in the said case may affect the outcome of the challenge proceedings
that examined a similar body of facts.

The IPC Presidium overruled the first instance judgement and found
Rospatent’s decision to suspend the proceedings invalid — on the following
grounds:

Rules No. 644/261 for Administrative Examination and Resolution of
Disputes by the Federal Intellectual Property Authority, approved by an
order of the Ministry of Science and Higher Education and Ministry of
Economic Development of the Russian Federation dated 30 April 2020
(hereinafter referred to as ‘Rules No. 644/261’) establish an administrative
procedure for Rospatent to examine and resolve intellectual rights protec-
tion disputes, including objections to the granting of legal protection to
trademarks. In the sense of the Rules No. 644/261, the parties to an admin-
istrative dispute are entitled to exercise their right to the protection of their
violated or contested rights and lawful interests and to prompt, fair and
public administrative (out-of-court) proceedings.

At the same time, under Art. 34, Rules No. 644/261, examination of an
administrative dispute may be suspended upon a party’s motion or by a
collegiate decision of the Patent Disputes Chamber if administrative or ju-
dicial proceedings are ongoing in another case, which can result in a deci-
sion/judgement that may be material to the resolution of the dispute in
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question, and/or if interim measures have been taken in respect of the in-
tellectual property item, until these are lifted.

According to the IPC Presidium, suspension of administrative proceed-
ings means that Rospatent temporarily refrains from certain actions due
to objective circumstances precluding further examination of the dispute
until these are removed, or due to a risk of a non-regulatory legal act being
passed without regard to facts and evidence that are material to the proper
resolution of the disputed issues.

Administrative proceedings may be suspended, inter alia, if other ad-
ministrative proceedings or litigation seek to establish facts that are ma-
terial for, but cannot be established in the administrative proceedings in
question.

This situation is vividly exemplified by the administrative proceedings
on a challenge filed under CC RF Article 1483.6 (which might take into
account that the counterposed trademark is not used) in the presence of
parallel judicial proceedings concerning early termination of the counter-
posed trademark due to its non-use.

The contested Rospatent decision cites no grounds as to why the author-
ity found it necessary to suspend the administrative procedure, and no cir-
cumstances that are material to the proceedings, but cannot be established
in their course.

At the same time, the first instance court assumed Rospatent to have
proceeded from the fact that the examination of case No. SIP-259/2021,
based on the ALLTIME’s claim to Sberbank demanding that the latter’s ac-
tion to acquire the exclusive right to the disputed trademark be found an
act on unfair competition, would lead to a finding that the consumer might
be misled as to the goods manufacturer / service provider, which could be
taken into account by the administrative authority as it verified the argu-
ments in the challenge.

The IPC Presidium found the first instance judgement to have been
based on a misunderstanding of substantive and procedural law rules, for
the following reasons:

The claim examined in SIP-259/2021 was to be resolved according to the
Paris Convention, the Law on the Protection of Competition, and the expla-
nations given in Resolution No. 2 of the Plenum of the Supreme Court of the
Russian Federation ‘On Some Issues Arising from the Application of the An-
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ti-Monopoly Legislation by Courts’ dated 4 March 2021 (hereafter — Resolu-
tion No. 2), requiring that the following body of facts should be established in
a dispute concerning violation of the ban on unfair competition:

the fact that the business is taking actions that can affect the competitive
situation;

the business chose a competition method differing from the conduct
that would be expected of any business pursuing its commercial interest in
a similar situation but limited to the exercise of its civil rights and to fair
business practices;

the business is seeking to obtain an advantage in its economic activi-
ties, particularly a commercial benefit or an opportunity to derive it, at the
expense of other market participants — particularly by exerting influence
on customers’/consumers’ choices and on the opportunities for competing
bona fide businesses to take advantage of goods supply in the market, and/
or by harming competing businesses in other similar ways (e.g. by using/
undermining third parties’ business reputation).

The IPC Presidium held that the need to establish whether a consumer
can be misled as to the goods manufacturer / service provider hinged on
the facts and arguments cited by the plaintiff in justification of his position,
not on the category of the dispute in question.

It could not be inferred from the first instance judgement that the court
had established such facts and found that the comprehensive, complete and
objective examination of the case No. SIP-259/2021 required it to prove or
rule out the possibility of the consumer being misled as to the goods manu-
facturer / service provider as ALLTIME and Sberbank used their trademarks.

In view of the foregoing, the IPC Presidium held that that the first in-
stance court’s finding that the SIP-259/2021 judgement to be passed would
affect the outcome of the examination of the challenge filed under CC RF
Article 1483 and stating that the registration of the disputed trademark was
at variance with CC RF Article 1483.3.1 and .6.2, was not based on facts
established by the court nor on the evidence in the case file.

As the contested non-regulatory legal act adopted by Rospatent failed to
establish co-incidence between the objects of proof in SIP-259/2021 and in the
administrative case where the ALLTIME challenge was examined, or to estab-
lish that one case could not be considered until the other was resolved, the IPC
Presidium found the suspension of proceedings on the challenge unlawful.
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Besides, the IPC Presidium was bearing in mind that administrative dis-
pute was to be resolved within a reasonable time frame and that a federal
executive authority could not dodge its duties.

On the other hand, the IPC Presidium noted that even if the facts of the
consumer being misled, similar to those to be established in the adminis-
trative proceedings, were to be considered in the case No. SIP-259/2021
(provided arguments to this effect were advanced by the parties to that
case), a second condition for suspending the administrative proceedings
was not met anyway: Rospatent could establish those facts on its own.

The IPC Presidium found it proper for the appellant to argue that it was
the administrative authority that, by virtue of its competence (CC RF Article
1513), was to verify the arguments stated in the challenge and conclude, in
that disputable situation, whether the appellant had proved that the consumer
might be misled as to the goods manufacturer / service provider (in verifying
the arguments based on CC RF Article 1483.3.1) and whether the disputed
trademarks and that counterposed to it were similar to the point of being
confused (in verifying the arguments based on CC RF Article 1483.6.2).

Furthermore, as regards the anti-monopoly proceedings in court, it is
important to bear in mind that confusion of two registered trademarks
cannot be established until the legislative presumption that such confusion
is improbable is duly destroyed.

As noted in Ruling No. 8091/09 of the Presidium of the RF Supreme
Commercial Court dated 01 December 2009, no actions taken to use one’s
registered intellectual property may be deemed a violation of a right to an-
other intellectual property item with an earlier priority date.

In the presence of two valid trademark certificates, no action by the
holder of a certificate with a later priority date may be deemed a viola-
tion of rights to a trademark registered on an earlier date until that later
certificate is found invalid according to the procedure established by CC
RF Article 1513 (Ruling No. 10519/09 of the Presidium of the RF Supreme
Commercial Court dated 15 December 2009).

Following the logic of Para. 52 and 142 of the Resolution No. 10, in such
a situation, before confusion of the affected party’s trademark with the sign
being actually used and constituting the alleged infringer’s trademark can
be found probable, one must duly impugn the presumption that confusion
of two duly registered trademarks is improbable.
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Without such impugnment, in case both the affected party and the al-
leged infringer own trademarks, confusion of a specific sign in use may
only be found probable if the alleged infringer is using its trademark in a
way different from the one that was granted legal protection.

At the hearing before the IPC Presidium, Rospatent offered oral expla-
nation that the administrative proceedings were to be suspended because,
in case the claim were granted in court, Rospatent would get an additional
ground to terminate the legal protection of the disputed sign. The explana-
tion was dismissed for the following reasons:

The IPC Presidium assumed that Rospatent meant that if the granting
of legal protection to the disputed trademark is recognised an act of unfair
competition, the protection could be terminated on the basis of CC RF
Article 1512.2.6.

On the other hand, firstly, such a finding (if achieved in court) could be
a cause for a separate challenge, and, secondly, Rospatent could not take it
into account on its own initiative, without a challenge filed by the interested
party on that specific ground (CC RF Article 1513.1).

7. Influences on Competition, and Product Market Definition

Not only cases where the alleged infringer and the injured party compete
directly with each other give rise to a finding that specific actions are acts
of unfair competition, but also wider situations where an economic op-
erator’s acts potentially affect the state of competition.

A market’s product boundaries can only be defined by analysing product
interchangeability (anti-monopoly legislation) rather than product homo-
geneity (trademark legislation).

IPC Presidium Ruling of 03 February 2022 in Case No. SIP-143/2021

()) SCP Foundation

Lo mw | Jowd s, Fowta i

The Disputed Trademark

Mr. M., an individual entrepreneur, applied to the IPC for the invalidation
of the decision that the Federal Anti-Monopoly Service Administration for
St. Petersburg had taken after considering Mr. M’s complaint that Mr. D., also
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an individual entrepreneur, had violated the requirements of Part 1, Article
14.4 of Federal Law No. 135-FZ ‘On the Protection of Competition’ dated 26
July 2006 (hereinafter ‘Competition Protection Law’). The applicant claimed
that Mr. D’s action to acquire and use of the disputed trademark should be
qualified as an act of unfair competition. As the anti-monopoly authority
noted in establishing Mr. Ms interest, Mr. D., in its’s trademark holder capac-
ity, used blocking measures on the VKontakte social network against users
who were distributing merchandising products dedicated to The SCP Foun-
dation fiction-writing project, including the administrator of the VKontakte
group via which Mr. M. sold items marked with the disputed sign.

The first instance judgement dismissed the applicant’s claims. The IPC
Presidium ruled to turn down the contested decision and to submit the
case for re-examination. On re-examination, the decision of the anti-mo-
nopoly’s authority was found fully invalid (IPC judgement of 07 April 2022).

On overruling the initial first instance judgement, the IPC Presidium
expressed the following positions.

Firstly, the first instance court had overlooked the explanations in Para.
30.3 of Resolution No. 2, to the effect that not only cases where the al-
leged infringer and injured party compete directly with each other, but also
wider situations, where an economic operator’s acts potentially affect the
state of competition, may give rise to a finding that specific actions are acts
of unfair competition.

In this connection, not only a competitor’s actions may be found to be
unfair competition but also those taken by a person who/that is not a com-
petitor at the time but acts to influence the competitive environment and
obtain unjustified competitive advantages.

The court should have checked whether the person who had obtained
trademark registration for a sign that had become known to a wide range
of consumers through the actions of a broad range of persons was actually
getting an unjustified competitive advantage, given that such registration
prohibited everyone, except the proprietor and their licensees, from con-
tinued use of that sign.

Secondly, the first instance court had also violated the provisions of the
Competition Protection Law as it examined whether the alleged infringer
and the injured party were competitors.

Instead of analysing anti-monopoly legislation concepts (goods inter-
changeability), the first instance court had analysed trademark law con-
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cepts (goods homogeneity), which was a mistake and prevented the court
from determining the market’s boundaries.

The product boundaries of the market under review in this case consti-
tute the retail sale of merchandising products related to The SCP Founda-
tion, via a website and a group in the VKontakte social network, i.e. the
boundaries of this products market are defined by products intended for a
certain group of consumers — namely Internet users interested in a specific
topic.

On the other hand, the first instance court had overlooked the usual
behaviour of buyers of merchandising products, for whom the price of a
product and the signs on this product are usually decisive, rather than the
specific product type. Consequently, products that are not homogeneous
(e.g. mugs and refrigerator magnets) may be interchangeable as souvenirs.

8. Early Termination of Legal Protection of a Trademark

The exclusive right to a disputed trademark passes to its new proprietor
in the same status it had at the time of passage, particularly as regards
the existence of an interested person’s request in respect of the trade-
mark. In this connection, where the exclusive right to the trademark is
transferred after a claimant sues for early termination of legal protection
of that trademark, a request to its new proprietor is not required.

IPC Presidium Ruling of 28 January 2022 in Case No. SIP-275/2021

A trademark had been registered in a company’s name. On the grounds
of an exclusive right alienation agreement, Company A alienated their ex-
clusive right to that trademark in favour of Company B.

On 10 December 2020, a claimant, citing their interest in early termina-
tion of the legal protection of that trademark, submitted a request to that
effect to Company A that was the proprietor of the trademark at that time.

Given the information contained in the answer to their request, on 17
February 2021 the claimant submitted a similar request to the new pro-
prietor, Company B, in the belief that the exclusive right to the disputed
trademark had passed to another entity.

The first instance court granted the claim on Company B, as it found
that the claimant complied with the pre-trial dispute resolution procedure
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and found the claimant interested in early termination of the legal protec-
tion of the disputed trademark.

As the claims for early termination of the legal protection of the trade-
mark could only be granted in respect of that identifier’s proprietor, the first
instance court dismissed the claims on Company A that was no longer its
proprietor at the time when the court took up the dispute.

Company B appealed on points of law to the IPC Presidium. In Com-
pany B’s opinion, the first instance court had misinterpreted CC RF Article
1486.1, since the claimant had not complied the pre-trial dispute resolu-
tion procedure in its respect. Company B disagreed with the first instance
court’s finding that the request filed by the claimant on 17 February 2021 to
Company B did not invalidate the previous request of 10 December 2020
filed to Company A.

In the appellant’s opinion, in that case the first instance court was to re-
place the improper defendant and deny examination of the claim because
the pre-trial dispute resolution procedure had not been complied.

The IPC found the arguments in the cassation appeal that the claimant
had not complied the pre-trial dispute resolution procedure in respect of
Company B, invalid for the following reasons:

According to CC RF Article 1486.1, legal protection of a trademark
may be prematurely terminated in respect of some or all the goods that the
trademark was registered to identity, if the trademark is not used for three
consecutive years.

An interested party who believes that the proprietor is not using a trade-
mark in respect of all or some of the goods that the trademark was regis-
tered to identify shall propose to such a proprietor to apply to the federal
executive agency for intellectual property for the termination of their right
to the trademark or enter into an agreement with the interested party for
the alienation of the exclusive right to the trademark in respect of all or
some of the goods that the trademark was registered to identify. The inter-
ested party’s proposal will be submitted to the proprietor and to the address
indicated in the State Register of Trademarks and Service Marks of the Rus-
sian Federation or in the respective register indicated in an international
treaty entered into by the Russian Federation.

The interested party may submit the request to the proprietor not earlier
than three years after State registration of the trademark.
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Should the proprietor fail to apply for the termination of their right to
the trademark or to enter into an agreement for the alienation of the exclu-
sive right to the trademark with the interested party within two months the
latter shall be entitled, within thirty days after the above two-month period
expires, to go to court with a claim for early termination of the legal protec-
tion of the trademark due to its non-use.

After assessing the submissions in the case file according to Article 71 of
the Code of Commercial Procedure of the Russian Federation (hereafter —
CCP RF), the first instance court made a well-founded conclusion that the
claimant had complied the pre-trial dispute resolution procedure.

This fact is confirmed by the pre-trial request with an attached return
receipt confirming its submission to the company’s A address indicated in
the State Register of Trademarks and Service Marks and to its address in-
dicated in the Single State Register of Legal Entities. The two months’ pe-
riod of waiting for the proprietor’s answer and the thirty days” deadline for
bringing the claim have also been met in this case.

The IPC Presidium found it correct for the first instance court to find
that the claimant had properly submitted the pre-trial request to the com-
pany A (the legal entity that owned the trademark at the time the claimant
made the request).

The eventual passage of the exclusive right to the trademark from the
first company A to Company B is indicative of succession in this substan-
tive relationship.

As specified in Para 163.2 of the Resolution No. 10, proprietor replace-
ment during the examination of a dispute in court does not require the
interested party to submit a new pre-trial request or alter the period of the
use of the trademark to be assessed. What is taken into account is whether
any proprietors have (not) used the specific trademark in the three-year
period pre-ceding the submission of the request by the interested party,
followed by the claim brought in court.

In view of the foregoing, the pre-trial request subsequently filed by the
claimant to Company B was not necessary, for information only, and did
not nullify the previous one. The fact it had been submitted does not affect
the finding that the mandatory pre-trial dispute resolution procedure was
discharged in respect of the proper party.

The approach indicated in Para 163 of the Resolution No. 10 is applica-
ble in this case, for a different approach would unduly subject a person that
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has duly made a pre-trial request in good faith to the risks of the eventual
alienation of the trademark and alteration of the three-year period where
its use by the proprietor must be proved.

The exclusive right to the disputed trademark passed to its new propri-
etor in the status in which it was at the time of transfer, i.e. with an inter-
ested person’s request made in respect of it.

Il. Patents

1. Inclusion of Unpublished Applications in Prior Art

In addition to the avoidance of double patenting, the rule in CC RF Article
1351.2 and the provision in Para. 51 of the Administrative Rules No. 701
that implements the afore-mentioned legal rule also aims to ensure that
the person who was the first to declare themselves as the author of a
patentable object is recognised as the author.

IPC Presidium Ruling of 05 March 2022 in Case No. SIP-1046/2020

Rospatent quasi-judicial body found the patent registration of a utility
model for a ‘manicure/pedicure apparatus nozzle’ to be invalid for lack of
novelty. Prior art was a utility model application, on which the patent was
issued after the contested patent was applied for.

While contesting the substance of the administrative authority’s deci-
sion (the claims were dismissed by the IPC Presidium Ruling of 29 April 2022
in case No. SIP-76/2021), the applicant asked the IPC to invalidate Rule 56
of the Administrative Rules No. 701* in respect of the provision reading
‘irrespective of whether information thereon has been published as of the
application’s priority date, which made it possible to include any invention,
utility model and industrial design applications, not made public until after
the application’s priority date, in the utility model’s prior art.

The first instance judgement, later upheld by the IPC Presidium, dis-
missed the applicant’s claim.

In its judgement, the first instance court held in particular that the in-
clusion in prior art of mere applications for patents to an invention, utility
model or industrial design, filed in the Russian Federation, for the purpos-
es of novelty requirement assessment, pursuant to CC RF Article 1351.2 —
provided these were eventually published, — aimed to avoid double patent-
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ing, with patents issued to identical technical solutions one of which was
disclosed in an application with an earlier priority date that was not made
public on the priority date of the patent application in question, and the
other was disclosed in the application in question.

In her cassation appeal, the applicant stated that the judgement she ap-
pealed against failed to duly consider her argument that the contested Arti-
cle 56 of the Administrative Rules No. 701 was not about ‘double patenting’
and only governed the search of information on a utility model application.
She believed the relations arising from applications for identical solutions
being concurrently filed by different persons to be governed by CC RF Ar-
ticle 1383.1.

In dismissing that argument, the IPC Presidium confirmed that the
mechanism defining the information to be included in prior art for check-
ing the novelty of a utility model aimed to prevent a case where two patents
are issued to the same technical solution.

The IPC Presidium also explained that inclusion of information about
patent applications not necessarily issued and consequently published in
the state of the art pursued an additional goal. The provision in CC RF
Article 1351.2 and the contested provision of the Administrative Rules No.
701 also aimed to ensure that the person who was the first to declare him/
herself the author of the patentable object was finally recognised as the au-
thor (while the application might disclose multiple objects with some only
mentioned in the description and/or shown in the drawings). The rule in
CC RF Article 1351.2 thus prevents cases where a patent is issued to a later
applicant rather than the first author who applies and discloses a certain
object.

* Rules for Drafting, Filing, and Examining Documents that are Grounds
for Taking Legally Significant Actions for State Registration of Utility Models,
and Forms Thereof, approved by Order No. 701 of the Ministry of Economic
Development of the Russian Federation dated 20 September 2015.

2. No third parties may challenge Rospatent’s decision to ex-
tend a deadline missed by the applicant. Third parties’ inter-
ference in the patent granting procedure may only be allowed
in cases provided for by law.

IPC Presidium Ruling of 04 March 2022 in Case No. SIP-536/2021
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A manufacturer applied to the IPC to invalidate Rospatent decisions
of 07 April 2021 and 16 March 2018, which cancelled earlier decisions to
declare a patent application revoked. As a remedy, the applicant asked to
obligate Rospatent to cancel the decision to issue the patent.

The IPC ruled to dismiss the case. The IPC Presidium upheld the ruling.

As established by the first instance court, on 05 March 2015, the interna-
tional application filed by Impero Pascal was channelled into the national
phase in the Russian Federation.

On 26 March 2017, Rospatent decided to declare the application re-
voked, as no request for substantive examination was received in the estab-
lished time period as required under CC RF Article 1386.1.

After Impero Pascal moved to have the missed deadline extended, on
16 March 2018 the administrative authority decided to cancel the above
decision that had declared the application revoked.

The experts’ request for information was forwarded to Impero Pascal.
As the documents and/or additional materials requested by the experts
were not submitted in the established time period, Rospatent declared the
application revoked on 05 August 2020.

On 31 March 2021, the authority received Impero Pascal’s motion for
the extension of the missed deadline for the provision of additional materi-
als and his answer to the request including a more specific formula. After
considering the motion, on 07 April 2021 Rospatent decided to cancel its
earlier decision that had declared the application revoked and to extend the
missed deadline for the provision of additional materials.

Proceeding from the experts’ findings, Rospatent decided to grant the
patent.

The first instance court concluded that in the case in question Rospatent
decisions of 07 April 2021 and 16 March 2018 were intermediate ones after
they were made, the proceedings on the application filed by Impero Pascal
resumed.

The court also noted that the actions taken by the manufacturer to chal-
lenge Rospatent’s decisions taken on the said application aimed essentially
to challenge the patent. On the other hand, the granting of a patent may be
challenged on the grounds and according to the procedure established by
CC RF Article 1398.
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According to CC RF Article 1398.7, the cancellation a decision of the
Federal Executive agency on intellectual property to issue a patent is a con-
sequence of the patent found invalid. However, in this case the manufac-
turer wanted to circumvent the legally established patent challenge proce-
dure as it sought a remedy in the form of Rospatent’s patent issue decision
cancelled.

In this situation, the first instance court dismissed the case on the
grounds of CCP RF Article 150.1.1, as it considered that court was not
competent to consider the case in question.

As noted in Para 13 of the Resolution No. 46 of the Plenum of the Su-
preme Court of the Russian Federation dated 23 December 2021 ‘On the
Application of the Code of Commercial Procedure of the Russian Fed-
eration during the Examination of Cases in First Instance Court, on the
grounds of CCP RF Article 127.1.1.1 the IPC may refuse to take up (1)
applications challenging intermediate actions of Rospatent and (2) applica-
tions for the protection of intellectual property rights when such protection
is provided under the administrative procedure.

In this case, the first of the above two grounds was applied to the Ro-
spatent decisions at the core of the dispute: It was established that they
were intermediate. The finding is in line with the applicable law rules. An
administrative authority’s decision that does not complete the proceedings
is an intermediate one.

In the light of the explanations given by the Supreme Court, such a deci-
sion cannot be challenged in isolation from the decision that completes the
proceedings in question. No findings as to the legality of an act or action
that do not complete the proceedings may be made in separate litigation. A
similar approach was set out in the IPC Presidium ruling of 10 December
2021 in the case No. SIP-346/2021.

The fact that the decisions at the core of this dispute continue, rather
than complete, the proceedings on the application is obvious and is not
contested in the cassation appeal.

According to CC RF Article 1389.1, the initial or extended deadline for
the provision of documents or additional submissions requested by the
Federal Executive agency on intellectual property (Article 1384.4 in the ar-
ticle’s version on the first decision’s or .3 on the second decision’s date, and
Article 1385.6), the deadline for requesting substantive expert examination
of the application (Article 1386.1) and the deadline for filing a challenge
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to the above Federal Executive agency (Article 1387.3) may be extended
by the said Federal Executive agency if the applicant cites good reasons for
having missed them.

A decision to deny extension of a missed deadline will terminate the pro-
ceedings on the application; it is final and may be appealed against as such.

A decision to extend a missed deadline does not terminate the proceed-
ings and cannot be appealed against on its own.

This is a typical approach not limited to challenged Rospatent decisions.
E.g., it underlies CCP RF Article 117.

The IPC Presidium dismissed the manufacturer’s statement that, being
unable to challenge the intermediate decision by Rospatent, it found itself
‘disenfranchised’ and could not challenge the patent issue decision on the
grounds of allegedly unlawful deadline extension.

Firstly, by virtue of CC RF Article 1387.3, the manufacturer is not en-
titled to challenge a patent issue decision on any grounds whatsoever; this
right is provided to the applicant only.

It is the patent, if actually granted, that can be contested by third parties
(including the manufacturer) under the rules in CC RF Article 1398.

Secondly, the imposition of legal restrictions specifying both the scope
of administrative acts and the grounds on which these can be contested in
court aims to maintain the general balance of interests in society and the
principle of legal certainty.

The issue of a patent, with an exclusive right to it granted for a cer-
tain period of time, reflects a trade-off between the interests of the patent
holder, for whom that right creates preferential terms of investing in the
adoption of new technology, and those of the society, always interested in
broad utilisation of technological achievements, i.e. in having free access to
the results of research and technological advancement.

Before the patent holder receives the patent, no exclusive right to its ob-
ject arises (in respect of trademarks, a similar approach is reflected in Para
155 of the Resolution No. 10) or affect third parties’ rights (even temporary
legal protection of inventions and industrial designs is considered to have
never existed if no patent is received).

Consequently, before the patent owner receives the patent, no third par-
ties’ rights and lawful interests are considered injured or challenged by in-
termediate acts (CCP RF Article 4).
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No decision on the extension of a missed deadline is adopted in respect
of the rights and duties of persons not involved in the administrative pro-
cedure.

Third parties may only be allowed to interfere in the patent granting
procedure in cases expressly provided for by law (as e.g. for trademarks in
CC RF Article 1493.1.3).

The absence of restrictions on third parties’ interference in the patent
granting procedure would make it possible to block the very procedure for
issuing them and the checks of technical solutions for patentability.

Consequently, the decisions by Rospatent at the core of this dispute are
intermediate, and the impossibility of contesting them by non-parties to
the administrative proceedings injures no such persons’ rights.

3. No Grounds for Licensee’s Involvement
in Patent Invalidation Dispute

Any adverse consequences for the rightholder’s counterparties or other
related parties arising from the invalidation of a patent to a utility mod-
el are outside the scope of the dispute before the Intellectual Property
Court.

IPC Presidium Ruling of 22 February 2022 in Case No. SIP-667/2021

Rospatent satisfied an invalidity claim against a patent issued for a util-
ity model to Sonneville A.G., which contested that administrative decision
before the IPC.

As the contested utility model was part of a complex system used under
a license agreement between RZDstroy and Sonneville A.G., prior to the
hearing both entities petitioned for RZDstroy to be involved in the pro-
ceedings as a third party bringing no claims on its own in respect of the
subject of the dispute.

The IPC dismissed both petitions, as the petitioners had not justified
how a judicial act in the said case could affect RZDstroy’s rights or duties
owed to either party. In lodging a cassation appeal with the IPC Presidium,
RZDstroy insisted that the judgement in the utility model patenting case
might affect its interests considerably, as there arose the issue of the legal
effect of patent invalidation on their contractual obligations.
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As the IPC Presidium dismissed the cassation appeal, it explained the
following:

In accordance with the CCP RF Article 51, involvement of third parties
that bring no claims on their own aims to prevent any adverse consequenc-
es for them. The court must establish which specific interests of the peti-
tioner are touched upon by the dispute in question, and whether its judicial
act may affect that person’s rights or obligations in respect of either party.

The court established that RZDstroy had not been a party to the adminis-
trative proceedings on the patent’s invalidity. In this situation, the questions
of what interests of RZDstroy might be affected by the dispute and whether
a judicial act could affect that entity’s rights and/or obligations in respect of
either party were to be resolved on the basis of a review of the administrative
dispute’s subject matter. In this case, the subject of the dispute was the utility
model’s conformity to the ‘novelty’ patentability requirement, rather than the
rights and obligations of the persons entitled to use the utility model under a
license agreement entered into with its rightholder.

The cassation instance court rejected the argument in the appeal that
the invalidation of the disputed patent would preclude the execution of
the agreement between RZDstroy and Sonneville A.G., for the invalidation
and cancellation of the patent did not mean that the license agreements
entered into before such invalidation were invalid or unconcluded.

The cassation instance court specified that any adverse consequences for
the patent holder’s licensee or other related parties that might arise from
the invalidation of the patent to the utility model were also outside the
scope of the dispute before the IPC.

4. Rules for Defining the Features of a Device Patent Formula

An invention’s formula (patent claims) may not be fragmented into the
smallest possible components with a view to finding out its features; the
content of the invention’s features shall be determined on a case-by-
case basis by analysing the content of the formula and the inter-relation-
ships among its components.

IPC Presidium Ruling of 28 January 2022 in Case No. SIP-403/2021

A company brought a challenge before Rospatent, objecting to the issue
of a patent to a group of inventions named ‘Plastic Keychain with a Built-in
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Radio Frequency Tag, and Method of Manufacturing This’ on the grounds
that the invention failed to meet the ‘inventive step’ requirement, stating
that all the features of that invention had been known from prior art. After
the challenge was dismissed, the applicant contested the Rospatent deci-
sion before the IPC.

The first instance judgement, later upheld by the IPC Presidium, dis-
missed the applicant’s claims.

Rospatent established that the prior art sources attached to the challenge
contained no information about the feature in the independent Claim 1
formulated as the ‘presence of a rugged surface on the external protective
lamination layers for better adhesion precisely to composite lenses. That
led Rospatent to conclude that the design reflected in the independent
Claim 1 of the disputed patent did not expressly follow from the informa-
tion contained in the prior art documents, and met the ‘inventive step’ test.

In objecting to Rospatent’s position, the applicant pointed out that Ro-
spatent had wrongly merged multiple features into one and thus arrived at
an erroneous conclusion that no such collective feature was known from the
state of the art. In the applicant’ opinion, the feature of the ‘presence of a rug-
ged surface on the external protective lamination layers for better adhesion
precisely to composite lenses’ contained a number of features whose disclo-
sure was confirmed by the prior art documents he provided in the claim.

In rejecting the company’s argument that the feature should be split into
a number of individual features, the first instance court concurred with the
administrative authority in that individual features should not be arbitrari-
ly identified without regard to their inter-relationship during the examina-
tion of an invention’s formula.

As the IPC Presidium dismissed the cassation appeal, it concurred with
the first instance court in that an invention formula should not be split into
the smallest possible components with a view to finding out its features
(e.g. the cassation appeal suggested that the feature formulated as for better
adhesion precisely to composite lenses” should be considered separately),
and the content of the invention claims must be determined on a case-by-
case basis by analysing the content of the formula and the inter-relationship
among its components.

In that connection, the appellant’s call for finer fragmentation of the
feature under scrutiny was rejected, for it actually aimed at re-assessment
of the facts of the case.
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npaea HNY BLU3, Poccuiickas depepaums
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Hatanbsi EBreHbeBHa CaBeHKO

lIOpunamnyecknin HCTUTYT KOXXHO-YpanbCcKoro rocynapCTBEHHOIO yHMBEPCUTETA
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AHHOTaUus

B ctatbe Ha OCHOBE U3y4eHUs 3aKOHOA4ATENbCTBA U AOKTPUHbBI paccMaTpmuBatoT-
CS1 BO B3aMMOCBS3U KaTteropum «umdpoBasi akoHoMuKa», «legaltech», «<akoHOMun-
yeckas 0esTeNbHOCTb rpaxaaH». AKLEeHTUPYETCS, YTO AaHHbIE KaTeEropumn aBns-
IOTCH NPUOPUTETHBIMU HaMpPaBieHNAMN Pa3BuUTUS Poccumn n BCe OHU B MOJIHOM
Mepe noaeepxeHbl undposmaauumn. NpaBoBas Hayka oTpaxaeT MHOroobpasune
TpakToBOK legaltech. PacnpocTtpaHeHHbIM SBASIeTCS ero NoHUMaHue B Ka4ecTBe
Y3KOr0 WHCTPYMEHTapus OPUCTOB. ABTOP aprymMeHTUPYET paclunmpuTesibHoe
TOJIKOBAHWE 3TOr0 MHOrOMJIAHOBOIO SABJIEHUSA, NMPEeAHAa3HAYEHHOro LUMPOKOMY
Kpyry cyObekTOB SKOHOMUYECKOWM AeaTensHOCTH. JlokasbiBaeTcs, 4To legaltech
BbICTYNaeT OAHOBPEMEHHO 3/1IEMEHTOM LIMGPPOBOI SKOHOMUKU N LNPPOBU3NPO-
BaHHbLIM CPEACTBOM NMPaBOBOro PerynpoBaHns 3KOHOMUYECKOM AeATeIbHOCTU
rpaxgaH. BeiiBNeHbl TEHOEHUMN U PUCKU MPU BHELPEHUUN N UCMNOJSIb30BaHUN
MHCTPYMEHTOB legaltech. B acnekte npaBoBOro peryiampoBaHng Ha OCHOBE WH-
CTPYMEHTa/IbHO-MNPaBOBOro Noaxoaa copMynmpoBaHbl GyHKLMOHANbHbIE Xa-
pakTepucTtukn legaltech.

KnoueBble cnoBa

legaltech, umdppoBas 3KOHOMMKA, MICKYCCTBEHHbIN MHTENNEKT, O0MbLUNE OAHHbIE
(big data), npaBoBoe perynnpoBaHne 3AKOHOMNYECKOW OEATENbHOCTU rPpaXxaaH,
npaBoBasi rPaMOTHOCTb, aBTOMaTU3auUmMs PermcTpaunm n oT4HETHOCTU, KOHTPOJb
3a OeATeNIbHOCTbIO CYOLEKTOB 3KOHOMUYECKOM AEATENIbHOCTN.

[Ana untmpoBaHus: CaeHko H.E. (2022) Legaltech B undpoBoii SKOHOMUKE 1
NPaBOBOM PEryMPOBaHNN 3KOHOMMUYECKOWN AEATENbHOCTU rpaxaaH. Bornpochk!
npaBa B ungpposyto anoxy. T. 3.N2 3. C. 4-27 (Ha aHrn. 93.). DOI:10.17323/2713-
2749.2022.2.4.27

UHdopmauums 06 aBTope:
H.E. CaBeHKO — OOUEHT , KaHOMOAT IOPUANYECKNX HAYK.
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HayuHas ctates
DOI:10.17323/2713-2749.2022.3.28.46

LUMDPOBUBALUA HOPMOTBOPYECKOW AEATEJ/IbBHOCTU B YC/IOBUSIX
WHOOPMALIMOHHOIO OBLLIECTBA

Unbs Bnagnmnposuy Bougapyyk', Aptem BanepbeBuy PygeHko?,
Upuna OpbeBHa CTtpenbHukoBa®, Onbra BacunbeBHa ByTkeBny?,
Jlioamuna BanbepbeBHa PbiukoBa®

1234 KpbIMcKuMiA dunmnan Poccuiickoro rocyaapcTBEHHOMO YHMBEPCUTETA NPaBo-
cyaoums, Poccuiickaa denepaums, Cumdeponons 295051, yn. MasneHko, a. 5.

5 KpbiMcknin depepanbHblii yHuBepcuTeT uM. B.U. BepHaackoro, Poccuiickas
depepauusa, Cumodepononb 295007, npocn. Akagemuka BepHaackoro, . 4,
mila-rigik@mail.ru

'sim.just@mail.ru

2 rudenkocrimea®@yandex.ru

8 irina.strelnikova81@mail.ru

4 olga-butkevich@yandex.ru

AHHOTauMs

LindppoBbie TexHONOrMM NPOHMKAIOT BO BCe OoblUee KONM4ecTBo chep Oes-
TeNbHOCTU YenoBeka. Mx pacnpocTpaHeHne COMpoBOXAAETCS MOBbILUEHNEM
NPOM3BOAUTENBHOCTY TPYAA, BOSHUKHOBEHNEM HOBbLIX BO3MOXHOCTEN B HAyKe U
TexHuke. PopmMmpyemble Bnarogaps UM CTaHaapTbl MHGOPMaLVOHHOMO 06LLe-
CTBa CTAHOBSATCS HOBOW peanbHOCTbIO. [1paBo, NnpaBoTBOpYECcKast 4eATENbHOCTb
ABNAOTCA Oonee nateHTHbIMKU, YeM 3KOHOMMUYECKasl U MHas couManbHas nes-
TenbHOCTb. OgHa N3 GyHKUMM npaBa — obecnedymBaTb CTabubHOCTbL B 06LLEe-
CTBE, 3a CYET CBOEN CTATUYHOCTU OTOUNBTPOBLIBATb HE3HAYUTENbHbIE, CUIOMU-
HYTHbIE U3MEHeHns OTHoLweHnn. OgHako cdepa NPaBOTBOPYECTBA TaK Xe, KaK U
BCS AEeATENIbHOCTb rOCYAapcTBa, He CTOUT Ha MecTe, OHa pa3BUBAETCS BMecTe
C Pa3BUTUEM HAYKN N TEXHONOIMW. AHANM3NPYs 1 BOCAPUHMMASA NIy4LUUiA ONbIT
umdpoBN3aLMN OTOAENbHbIX BUOOB AEATENIbHOCTY HOPMOTBOPYECKME OpraHbl
BHEOPSIOT LMDPOBLIE TEXHONOMMM B NPOLLECC NOArOTOBKN N MPUHATUS HOpMa-
TMBHbIX MPaBoOBbIX akTOB. CTaTbs MOCBSLLEHA aHanM3y Hay4yHbIX pPa3paboTok
chepbl umMdppoBOM TpaHCHOPMaLMM HOPMOTBOPYECTBA. Kak nTor nccnegoBaHms
npeanaraeTcs anropuTtMm NOSTANHOro BHEAPEHWS COBPEMEHHbBIX LIMDPOBbLIX TEX-
HONOIMN B AESATENIbHOCTb HOPMOTBOPHYECKMX OPraHoB.

KntoueBble cnoBa

umdpoBas cpena, 3akoHOAATEsIbHbIE TEXHONMOrMKU, UHGOPMAaLMOHHOEe obLLe-
CTBO, 3noxa UMPOBbLIX TEXHONOrMIM, HOPMOTBOPYECTBO, yrpaBrieHne obLie-
CTBOM, NpaBOBble NOCeaCTBUS.

Ansa untuposanus: bonpapyyk W.B., Pyaoenko A.B., CtpenbHukosa W.10., ByT-
kesu4 O.B., Pbiwkosa J1.B. (2022) Undposursaumnsa HOpMOTBOPHECKON AeATENb-
HOCTM B YCNOBUAX MHMOPMaLMOHHOIO obLiecTBa. Borpocs! rnpasa B LngpoByo
anoxy. T.3.N2 3. C. 28-46 (HaaHrn. 53.) DOI:10.17323/2713-2749.2022.2.28.46
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UH@opmaums 06 aBTope:

.B. BoHaapyyKk — AOLUEHT, KaHANAAT IOPUOMNYECKMX HaYK.
A.B. PyaeHKo — OOUEHT, KaHAMAAT IopUanNYeCcKnX Hayk.

W.10. CtpenbHnkoBa — O0LEHT, KaHANOAT IopUONYECKMX HayK.
0.B. byTkeBMY — AOLEHT, KaHAMAAT OPUANYECKUX HaYK.

J1.B. PbllikoBa — OOLEHT, KaHAMAAT IOPUANYECKNX HAYK.

HayyHas ctates
DOI:10.17323/2713-2749.2022.3.47.67
FPA®UYECKUN A3bIK B MPABE

Bnagumup bopucosun4y Ucakos

HaumoHanbHbI nccnenoBatenbCckuii YHUBEPCUTET «BbicLluas wkona 3KOHOMM-
kn» Poccus 101000, Mockea, MsicHuukas yn., o. 20.

AHHOTauus

Crtatbsl NocBsLLEeHa packpbITUIO Ponu rpaduyeckoro A3bika B Npaee. AKTyasb-
HOCTb AAHHOrO HanpasfieHNs 3aMETHO BO3POC/a BBMAY CTPEMUTENLHOIO pac-
NMPOCTPAHEHUS NCKYCCTBEHHOIO MHTENNEKTA B PA3ANYHbIX chepax XnU3HU, B TOM
yncne B chepe npasa. KOpUCTbl HYXOAIOTCS B A3bIKE B3AMMOLENCTBUSA C CUCTE-
MaMM CKYCCTBEHHOIO MHTENEeKTa AJ151 PELLUEHUS C UX MOMOLLLbIO CBOUX MPOBIeEM.
[0 MHeHMI0 aBTOpa, WCKYCCTBEHHbLIA VHTENNEKT U €CTECTBEHHbIN WMHTENNEKT
LOMNONHSAIOT APYr Apyra 1 AOJIKHbl HAXOOUTbLCH B COCTOSIHUM B3aUMOLENCTBUS
1 B3aMMHOIO pa3BuTUS (CO-pasBmTMS). ITO 03HAYaeT, YTO He TOJIbKO MalLUMHbI
0OMXHbI HabupaTtbCs OnblTa y YesloBeka, ocBamBaTb QYHKLUUM YE10BEYECKOro
MBbILLJTIEHWNSA, HO 1 YENOBEKY HYXXHO YYUTLCH Y MalInH — MO KparHen mepe, NoHn-
MaTb A3bIK 1 1OMVIKY AENCTBUIA CUCTEM C MCKYCCTBEHHBIM MHTENEKTOM. OOHUM
13 «MNepexoaHbIX MOCTUKOB» MeXAYy WUCKYCCTBEHHbIM U €CTECTBEHHbIM UHTEN-
JIEKTOM MOXET BbITb rpadryecKnin A3blk — A3bIK PUCYHKOB, CXEM, rPaduKoB —
KOTOpbI abCTpakTeH U popmMann3oBaH, HO B TO XXe BpeMsi LlOCTyNeH 00bI4HOMY
4eN0BEYECKOMY MbILNEHUIO. C 3TOM TOUKM 3PEHMS PaCLUMPSAIOTCS NePCNeKTUBbI
1cnonb3oBaHns rpadun4eckoro a3bika B chepe npasa 1 B Apyrnx ryMaHnTapHbIX
obnacTsix YenoBeyecko aeaTenbHocTu. Mo A3bIkoM B CTaTbe NMOHMMAETCs Cu-
cTemMa 3HakoB PasiInyHOM GU3NYECKON NPUPOAbI, BbIMOJHAIOLLYIO NO3HAaBaTE b
HYIO N KOMMYHUKATMBHYIO (PYHKLMN B NPOLLECCE YEN0OBEYECKON AEATENLHOCTN.
A3bIkn GOPMUPYIOTCS €CTECTBEHHLIM 00Pa30M UK CO34AKTCS MCKYCCTBEHHO
ONS onpeneneHHbIX uenen. B 4ncne NckyCCTBEHHbIX A3bIKOB ECTb M TAKOW Knacc,
Kak rpaduyeckme a3bikn. Npu 9ToM rpaduryecknin A3blk B NPaBe —HE YHUKAasb-
Hoe gBfieHne. Pa3zHOBMOHOCTAMN rpadmn4eckoro a3bika ABNgi0TCA CUCTEMbI M0-
CYOApPCTBEHHbIX CMMBOJIOB, 3HAKM OOPOXHOIO ABUXEHWUS, NPON3BOACTBEHHbIE
3HaKN N CXeMbl (paguauus, BbICOKOE HanpshXeHne, MarHuTHbele nong). B ctatbe
060CHOBbLIBaeTCS cocTaB rpadmnyeckoro A3blika B NpaBe — pa3HOBUAHOCTU rpa-
dUnYecKoro a3bika, OPUEHTUPOBAHHOMO HA PELLEHME HAYYHO- aHANIMTUYECKNX 3a-
nad B chepe npasoseneHmnsa. Paccmarpmsalotcs GyHKUMM rpadpryeckoro a3bika
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1 Buabl paboumx cxem. MokasaHbl OCHOBHbIE 3Tarlbl NPOLECCa CxemaTusaumm.
Moapo6HO pasobpaH NprMMep cxematusaummn obLeTeopeTnyeckon puanye-
CKOI KaTeropmm «MmexaHu3m NnpaBOBOro peryinmpoBaHus». PasrpaHnynealotcs
cxemartusauma u Busyanusaums. Busyanmsaums, no MHEHWIO aBTopa, — npes-
CTaBNEHNE COAEPXAHUSI HEKOTOPOro SIBIEHUSI B BUAMMOM, HarnsaHol, obpas-
Holi ¢dopMe. B yenoBeyeckol NpakTUKe UCMOJb3YeTCs OrPOMHOE KOJIMYECTBO
pasHoo6pasHbix GopM Budyanusaumn. Cxematnsaums npeacraenser coboi
0OHY M3 0CObbIX hOpM BM3yanusaumn.B 3aknounTensHoOM YacTu cTatbl pac-
CMOTPEHbI MHOTOC/IONKM — OTHOCUTESIbHO HOBasi MepcrnekTnBHas ¢opma cxe-
mMaTtusaumu. MokasaHbl NPEeNMyLLECTBA MHOMOC/IOEK Kak (GOPMbl CXemaTmaaumm,
pPaccMOTPEHbI UX BUAbI Y chepbl BOSMOXHOIO NpYMeHeHuns. [laH kpaTkuii 0630p
GnvxXanLMX NepcneKTUB Pa3BUTMSA rpadUyeckoro S3bika B npase.

KnoueBssble croBa
A3blK NpaBea, rpapuyeckunii 93biK. GYHKLUUN rpadn4ecKoro S3bika, Buabl Cxema-
TM3aunin, BU3yanmnsams.

Ans umtnposanus: Nicakos B.B. (2022) Mpaduyecknii 93bik B npase. Bornpock!
npasa B ungpposyto anoxy. T.3.N2 3. C. 47-67(HaaHrn. 93.). DOI:10.17323/2713-
2749.2022.2.28.46

UHpopmaLms 06 aBTope:
B.B. Wcakoe — npodeccop, AOKTOP IPUANYECKMX HaYK.

Hay4Has ctatbs
DOI:10.17323/2713-2749.2022.3.68.85

LUNPPOBU3ALINA OBLLECTBA U OBbEKTbI HACJIEACTBEHHOIO
NPABOMPEEMCTBA

Anekceu AnekcaHgposud Bosoc

HaumoHanbHbI MccnenoBaTenbCkuii yHMBepCcuTeT «BbiCluas LKona 3KOHO-
Mukun», Poccusa, Mocksa 101000, MsicHuukas yn., 20, volosalexey@yandex.ru,
https://orcid.org/0000-0001-5951-1479.

AHHOTaums

CTtaTbsl NOCBSLLEHA KJT0YEBLIM BOMPOCAM, BO3HUKAIOLLMM MPU BKIIOYEHUN LMD~
pOBbIX 0OBLEKTOB B HAC/NeACTBEHHYIO Maccy. PaccmarpumBaeTcs, kak «knaccuye-
ckasl» Teopusi HacNeaCcTBEHHOro npaea MoXeT ObiTb MCMONb30BaHa ANs paspe-
LEeHNs yka3aHHOW NpobiiemMbl N Kakme YTOYHEHUS] OOMXKHbl ObiTb B 39Ty TEOPUIO
BHeceHbl. Llenblo nccnepoBaHusa sBNsSeTCs paccMoTpeHmne 0cobeHHocTel ka-
Teropun «0O6beKTbl HACNEACTBEHHOIO NPaBONpPeemMcTBa» U ee TpaHchopmaLum
B CBSA3M C NPOUCXOASALLIMMM B HACTOSsILLEEe BpeMs npoueccaMmn UudpoBm3aLmnm
obuecTsa. C 3TOM LIesIbio aBTOP B MEPBOM HacTu paboThl paccmaTtpmBaeT obLime
BOMpPOCHI TeOpnKn 0OBLEKTOB HACIeACTBEHHOIrO NpaBonpeemMcTBa. Bo BTopoit ya-
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CTU CTaTbW aHaNN3NPYIOTCA NPOGIEMbl OTHECEHUS HEKOTOPbLIX OOBLEKTOB rpax-
[AHCKMX MPaBOOTHOLLEHWI, BOSHUKLLUX B NpoLiecce undposusaumm obLecTsa,
K HAcneacTeeHHon macce (umdpoBbie Npasa, KPUMNTOBasIOThI, aKkayHTbl B CO-
UManbHbiX ceTax). B TpeTben yacTu, MCMONb3ys UHOYKTUBHLIE PaCCYXOAeHUs,
nccnegosatenis GopMyINpPyeT 06LLIME KOHLENTyaNbHble NpoGiemMbl passBuTug
3aKOHOAATENLCTBA, CBA3AHHbIE C «LUMGMPOBLIMU» 0ObEKTaMU HaCNeACTBEHHO-
ro npasonpeemMctea. CaenaH BbiBOA, YTO BO3MOXHbI ClieayloLme 3aKkoHoaa-
TeJIbHbIE PEeLLEHNS BbISB/IEHHbIX NPOBGIEM: YCTaHOB/IEHME MOJSIHOMO 3anpeTa Ha
HacnegoBaHue «UM@pPOBbLIX» aKTUBOB; CO3aaHNe OTAEIbHOro NpPaBoBOro pery-
NIMPOBAHNA HACNEACTBEHHbIX OTHOLLEHUI CrneumnanbHo «nod» LmMdpoBbie akTu-
Bbl; JOMYyLLEHNE BK/IIOYEHUS B HAC/EACTBEHHYIO Maccy «UMdPoBOro oObekTa»
TOJSIbKO €C/N ero peanbHO BO3MOXHO BBECTU B 060POT; A0NYLLEHNE HEKOTOPbIX
0COGEHHOCTEN HacnemoBaHUsa «UMGPOBLIX 00LEKTOB». HecOMHEHHOo, BbiGop
noaxofa CUbHO 3aBUCUT OT MOJIMTUKM rocyaapcTea B chepe umMbpoBOi 9Ko-
HOMWKMN, KOTOPas B CBOIO o4epelb A0SIXKHA UCXOOUTb U3 Hay4HO 0BOCHOBAHHbIX
KOHLENUUIA 1 PeanucTUYecKux NpeanoxeHnii. Nosnumsa asTopa 3aknio4aeTcs B
TOM, 4TO MPABOBOE PEryMPOBaHUS «LMPPOBbLIX» HACNEACTBEHHbIX OTHOLLIEHWI
B Poccum MoxeT GbITb OCHOBAHO Ha CMELLAaHHOM METO/ie, BKJII0HaoOWUM B cebs
COBOKYMHOCTb TPAAULIMOHHBIX 1 TEXHONIOMMYECKMX METOA0B. Takol MeToq, Hau-
Gonee KOPPeNNPYeT C AonyLeHeM GakTa BK/IIOYEHNS B HACNEACTBEHHYIO Mac-
Cy «UMPPOBOro 06bEKTa» TONbKO ECNN €ro peanbHO MOXHO BBECTV B 060POT.

KntoueBble cnoBa

undposoe Npaso; UMdpPOBbLIE NPaBa; KPMNTOBAIOTA; COLManbHbIE CETU; HAcne-
[oBaHue; 00beKTbl HacNeaCTBEHHOIO NPaBONPEEMCTBA; HacleaCTBEHHAs Mac-
Ca; 3aBeLlaHune.

Ana untupoBanus: Bonoc A.A. (2022) UudpoBusaums obliectea U 00bEKTbI
HacneaCTBEHHOro NpeeMcTBa. Bornpockl rpasa B ungposyro arnoxy. T. 3. N2 3.
C. 68-85 (Ha aHrn. 93.). DOI:10.17323/2713-2749.2022.2.68.85

UHgopmaums 06 aBTope:
A. A. BoNloC — OOUEHT, KaHANAAT I0pUaNYECKMX HayK.

HayuHas ctatba
DOI:10.17323/2713-2749.2022.3.86.100

NPABOBOE PETYJINPOBAHUE MHDPOPMALIMOHHbIX CUCTEM
ABTOTPAHCMOPTHOM TEJIEMATUKU B POCCUU U 3A PYBEXXOM

Jliopmuna KoHctanTnHoBHa TepelweHko', lOpuit Bhagnmuposuy
TpyHueBckuit?, Denukc ApremoBud JleweHKoB?

123 IHCTUTYT 3aKOHOOATENbCTBA U CPaBHUTENBHOIO NpaBoBeaeHns npu Mpasu-
TenbcTBe Poccuiickoit denepaumn (M3mCI), Poccusa, Mockea 117218, Bonb-
was YepemyLikumHckasa yn., 34.
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Sforeign2@izak.ru, https://orcid.org/ 0000-0003-2221-6710

AHHOTauus

CrtaTtbsl NocBsileHa npobneme npaBoBOro obecnevyeHnst GYHKUMOHMPOBaHUS
MHPOPMAaLIMOHHbIX CUCTEM aBTOTPAHCMOPTHOM TenemMaTtukm B Lensx obecrneye-
HWS NOTPEBHOCTM rocyAapPCTBEHHbIX U MYHMLMNANbHBIX OPraHoB, GU3NYECKUX U
IOPUANYECKUX NNL, B OCTYMNE K TenemMaTtmyeckon aBToTpaHCNopPTHOM nHdopma-
LN 1 ee NCnoab30BaHNU. ABTOPLI BbIAENSIOT ABa OCHOBHbIX MOAX04a K COBEP-
LLIEHCTBOBAHWNIO 3aKOHOOATENbCTBA B chepe TPaHCNOPTHOM Tenematmku: KOM-
MAEKCHOE PEryInpoBaHME N «TOYEYHbIE» UBMEHEHMS 3akoHoaaTenbcTea. M Tor,
M Apyron nogxopn, npegnonaraioT BHECEHNE N3MEHEHUI B 3aKOHOAATENBLCTBO,
ycTpaHeHue npobesnios, B TOM Y1CIe onpeaeneHne NnpaBoBoro pexmuma nHpop-
Maumn, GopmMrUpyemMor B NpoLEeCcce NCNOMb30BaHNSA TPAHCMOPTHOM Tenemartum-
K1, co3gaHue ycnosuii, obecnedmBatowmx apdekTnBHoe GyHKLMOHUPOBaAHNE
«ABTOHET», 3aLUUTY NEepCoHasNbHbIX AaHHbIX. OObEKTOM UCCNedoBaHUs cTanm
HOpMaTKBHbIE NPaBOBbIe akTbl Poccuiickon denepauunm, perynmpyiouime obLue-
CTBEHHblE OTHOLUEHNSA B chepe MHOOPMALMOHHbBIX CUCTEM aBTOTPAHCMOPTHOM
TenemaTtnkm, B 4aCcTn nopsiaka Co3aaHnsl, akcnayataunum u Ucnosib30BaHns Ta-
KMX CUCTEM, B TOM YnCrie B HacTu cbopa, XpaHeHusi, 06paboTkm n npegocTasne-
HUS JaHHbIX, GOPMMPYEMbIX TPAHCMOPTHLIMU CPEeACTBAMMN, BKJIOYAS O40OMETPbI,
Haxo4sAWMMMCS B SKCNyaTaumm Ha Tepputopmnmn EBpasninckoro akOHOMM4eCKo-
ro cotosa; TpeboBaHus K kapTorpaduryieckomy obecneveHnto MHGOPMaLMOHHBLIX
CUCTEM aBTOTPAHCMOPTHOM TenemMatukn; 3apybexHbIli OMnbIT NPaBOBOro pery-
NNPOBaHNSA OTHOLLEHWI NO NOBOAY CO34aHWNS, aKCnayaTtaLmm n NCNosib30BaHNA
MHPOPMALMNOHHBIX CUCTEM aBTOTPAHCMOPTHOM TeNEMATUKKU, a TakXe MpaBoOBO-
ro pexmnma BKIIOYEHHOM B HUX MHPopmMaumn. Llenbio paboTbl cTano nsydeHune
HanpaBfeHN COBEPLUEHCTBOBAHUS NMPaBOBOr0 PEryanpoBaHns U yCTpaHeHUs
aZAMVHMCTPaTUBHbIX 6apbepoB B LieNsax obecnevyeHns peanusaumn HaumoHanb-
HOW TEXHONOMM4Yeckom MHULUMATMBbLI NO HanpasfieHUD «ABTOHET». MeTtogono-
rMyeckuii annapar UccnegoBaHns COCTaBuaM OOLLME U creumanbHble MeTOAbI
Hay4YHOro no3HaHus: dunocodckmin metTon, GopmManbHO-0rMY4eckUn MeToa,
CUCTEMHO-CTPYKTYPHbIA MEeTon, WCTOpUYecknin metopn, $hopmanbHO-opuan-
YeCckUn MeTO[, aHann3a, AOorMaTtuyeckmin MeTon, MEeTO[, TONIKOBaHWs npasa,
CpaBHUTENIbHO-NPABOBON METOA, METOL, SKCNEePTHOro oueHmsaHusd. Mpu npu-
MEHEHNN yKa3aHHbIX O6LLUX METOLOB HAYYHOrO MO3HAHUS UCMOJb30BaHbI Takne
npuemMsl UccnenoBaHnd, Kak CTPYKTYPUpOBaHMe, ONncaHue, aHanns u CUHTE3
pe3ynsratoB paboTbl, CHOPMYNNPOBAHHBIX HA OCHOBE NMPOBEAEHHOrO aHann3a
HOPMaTMBHbIX NPaBOBbIX akToB Poccuiickoi deaepaumm n 3apybexxHbiX CTpaH.

KntoueBble cnoBa

aJMNUHUCTPaTUBHbIE Oapbepbl, MHPOPMALMOHHAA CUCTEMA, aBTOTPAHCMOPT-
Hasa TenemMaruvka, HaBuraumsl, o6paboTka AaHHbIX, NHOPMaLUS, TPAHCMOPTHOE
CpPeacTBO, MHTENNEeKTyaslbHas TPAHCMOPTHAs cMctemMa, MHPOPMALUMOHHbIE CU-
CTEeMBbI, HABUFAUMOHHO-TelemaTndeckas nnarpopma.
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LJns untmposaHus: TepeleHko J1.K., TpyHuesckuii HO.B., JleweHkos P.A. (2022)
MpaBoBoe perynMposaHne NHGOPMaLMNOHHBIX CUCTEM aBTOTPAHCMOPTHOM Tene-
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OCHOBbI PErYyJINPOBAHUSAA PABPABOTKW, BHEOAPEHUA U NPUMEHE-
HUA UCKYCCTBEHHOIO MHTEJIJIEKTA B ABUATCKUX CTPAHAX

PomaH Uropeswny pemniora

Akagemus umdpoBoii TpaHchopmauum JanbHeBocTo4HOro MeaepanbHOro yHu-
BepcuteTa, Poccus, BnagmBoctok 690922, o. Pycckuin, n. Asakc, 10, dremliuga.
ri@dvfu.ru

AHHOTauus

BocTtoyHasa A3us ctana HOBbIM LLEHTPOM MHHOBaLMI B chepe NMHPOPMaLMOHHbIX
TEXHONOrNiM 1 rnobanbHOM UMPPOBON SKOHOMUKK. Lindposas TpaHchopmaums
COLMANbHO-3KOHOMUYECKOM M MOSIMTUYECKOM XN3HN rOCY0apCTB HEOTbEMIEMO
cBsi3aHa C pa3paboTKON N NPUHATMEM HOBbLIX CUCTEM HOPMATMBHOIO PErYINPO-
BaHuWs. Ycnex umdpoBoii TpaHchopmaumm 3KOHOMUKM 1 06LLEeCTBA B LLESIOM Tec-
HO CBSI3aH C BHepEHMEM TEXHOOMMI. BbliaeneHne oTaeNbHbIX FPYNn TEXHONOM M
B KQ4eCTBE OPMEHTUPOB UMPPOBOIN TpaHCHOpMaLmMM LLenecoobpasHo Takxke C
TOYKM 3PEHNS HOPMATUBHOIO perynnpoBaHnst. OQHOM N3 KITIOYEBBLIX TEXHOJIOMUNNA,
OT KOTOPOM 3aBUCUT undpoBas TpaHchOopMaums rocygapcTBa B LLENIOM, ABNSET-
CS1 UICKYCCTBEHHbIN MHTENNEKT. Llenbio HacToswen padboThl BbICTynaeT onpeae-
NleHne 0CobeHHOCTEN perynmpoBaHns pa3paboTkv, BHEAPEHUS U NPUMEHEHNS
MCKYCCTBEHHOIO MHTENNEKTa B CTPpaHax A3nu, nugupyoLmx B chepe umdpoBomn
3KOHOMWUKN. [TOCpeCTBOM aHann3a He3aBUCUMBbIX PENTUHIOB B KA4ECTBE TaknX
CcTpaH n3bpaHbl Kntarickas HaponHas Pecny6nuvka, CuHranyp, Pecnybnmka Ko-
pes n dnoHna. JaHHble CTPaHbl 00beANHAET HE TOJbLKO NUAEPCTBO B UMPPOBOWA
3KOHOMWKE, HO NPUHATUE TaK Ha3blBAEMbIX «a3MATCKMUX» LEHHOCTEN 1 «a3unart-
CKOM» MOpanu, CTepPXHEM KOTOpbIX SBASEeTCH KOHPyumaHCTBO. [MpoBeneHue
CpPaBHUTENBHOIO UCCNefOBaHNA OCHOBHbIX MOJIOXEHWA HOPMATUBHbLIX aKTOB,
HanpaBfIEHHbIX HA YNOPSAA04YMBaHNE OOLLLECTBEHHBLIX OTHOLLEHN NpK pa3paboT-
Ke, BHepEHUN U NPUMEHEHUN UCKYCCTBEHHOIO MHTENNEKTA B AAHHbIX CTPaHax
TakXke NO3BOJSISET BbIpaboTaTh NPenIOXEHNS O BO3SMOXHbIX HaNpaBieH1axX pas-
BUTUS POCCUIMCKOro perynnmpoBaHnd B chepe 3TUKU U npaBa MCKYCCTBEHHOIO

165



nHTennekta. B paborte mucnonb3oBaHa MeTogonorns GopmasnbHO-I0rM4ecKoro
aHanunsa v CPaBHUTENLHOMO NPaBOBEAEHNS, YTO NMO3BOMAET PACKPLITh CYLLHOCTb
OCHOB perynmpoBaHnsa paspaboTku, BHEAPEHUSA U NPUMEHEHUSA UCKYCCTBEHHOro
MHTENeKTa B BbibpaHHbIX cTpaHax. CaenaH BbiBOA, YTO Kak Ha ypoBHE cTpaTte-
rMYecKmx AOKYMEHTOB, TaK U B NiaHe koamdukaumm npuHUMNOB PeryimpoBaHng
€CTb 3HaYUTENIbHO CXOACTBO. JOMUHUPYIOLLEN NUHNEN ABNSETCS 61arococTos -
Hue obLLecTBa 1 rocyaapctsa. B HEKOTOPbIX N3Y4EHHbIX JOKYMEHTaX eCTb OT-
CbIfIKM K Npasam 4enoseka 1 MHANBMAYaSIbHLIM CBOBOAAM, HO KIIOYEBOW naeemn
ABNAETCH OOCTUMXEHNE NpoLBeTaHna oOLWEecTBa U ero YyCTOMYNBOro PasBuTus.
Takoi noaxon, B 60MbLLON CTENEHN NOAXOAUT AN MepeHoca ero Ha POCCUncKue
peanun. Bo Bcex pacCMOTPEHHbIX akTax 3akpernieH ryMmaHucTUYecKuin noaxoa,
KOTOPLIN Npeanonaraet OLUeHKY BANAHUSA npumeHeHus MW Ha ero nonb3osa-
Tenein, o6LLECTBO 1 OKPYXXaloLLylo cpeay. MHTepnpeTtauma AaHHOro noaxoaa B
KaXK a0 13 UCCeA0BaHHbIX a31aTCKUX CTPaH UMEET Cneumnduky.

Kno4esble crioBa

npaBoO M 3TUKaA WUCKYCCTBEHHOIO WHTENNEKTa, CPaBHUTENBHOE MpaBOBeEAEHME,
knbepaTtuka, knbepnpaso, npaso Kutaickoit HapopgHoii Pecnybnukn, npaBo
CwuHranypa, npaso Pecnybnunku Kopes, npaso AnoHun.

BnarogapHoctn: PaboTa BbinosHeHa npu duHaHCOBOW noaaepxke JanbHeBo-
cToyHoro depepanbHoro yHuBepcuteTa (IMporpamma cTpaternyeckoro akage-
mMudeckoro nuaepctea «Mpuopntet-2030»: LleHTp undpoBoro passutms) .

Ans untuposaHums: Opemniora P.U. (2022) OcHoOBbI perynnpoBaHus, pas-
paboTkM N MPUMEHEHUS UCKYCCTBEHHOIO WHTENJIEKTA B a3naTtCKux CTpaHax.
Bonpocbl npasa B ungposyro anoxy. T. 3. N2 3. C. 101-119 (Ha aHrn. 93.).
DOI:10.17323/2713-2749.2022.2.86.101-119

UH@opmaums 06 aBTope:
P.N. Opemniora — npodeccop, kKaHanAaT oPULANHECKNX HaYK.

KOMMEHTAPUMU

0O630p
DOI:10.17323/2713-2749.2022.3.120.153

OB30P KJIIO4YEBbIX NO3ULIUA NPE3SUANYMA CYOA
MO UHTENNEKTYAJIbHbIM NMPABAM

Haranbs UropesHa KanvipuHa', Mapus AnexkcaHgposHa Konb3aopg?

TMI'MMO (Y) MWL Poccuu, Poccuitickaa ®enepauys, Mocksa 119454, npo-
cnekT BepHagckoro, 76, n.kapyrina@my.mgimo.ru, ORCID: 0000-0003-1276-
1600, Researcher ID: AAQ-3784-2021
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2 HauunoHanbHbIN UCCIea0BaTeNbCKNI YHUBEPCUTET «BbiCLUAas LWKona 9KOHOMMN-
ku», Poccuiickasa @epepaumsi, Mockea 101000, MsacHuukas yn., 20, mkolzdorf@
hse.ru, ORCID: 0000-0003-3227-3348, Researcher ID:AAI-1625-2019

AHHOTauus

B 0630pe npuBeaeHbl KnoYeBbIE NO3MLMK NOCTaHOBNeHWI MNpe3nanyma Cyna
Mo NMHTENNEeKTyasbHbIM NpaBam, NPUHATLIX C sHBaps no mapT 2022 r. MNMpesngn-
ym Cyaa no MHTeNnekTyanbHbIM NpaBaM pacCcMaTpuUBaET KaCCaLMOHHbIE Xaso-
Obl Ha peLLeHnsl cyaa NepBoi MHCTaHLUWKW, B YHACTHOCTU, NO AeNam, CBA3aHHbIM C
pervcrpauven 06bekTOB MHTENNEKTYasNbHbIX MPaB U C OCNaprBaHMEM NPaBOBOM
oxpaHbl. COOTBETCTBEHHO AaHHbI O630p NPENMYLLECTBEHHO NOCBSLLEH BOMPO-
cam 0XpaHOCNoCOOHOCTM O6BHLEKTOB NATEHTHBIX NPaB U CPeACTB UHONBMAYANM-
3aLmun, a Takxe OTAE/bHbIM NpoLeccyasibHbIM acrnektTam aestensHocTn Pocna-
TeHTa 1 Cyna no vHTennekTyanbHbiM NpaBam. B HoBom O630pe paccMOTpeEHb!
pa3nnyHble BONPOCKI, CBA3AHHbIE C TOBAPHbLIMW 3HaKaMu: CXOACTBO A0 CTENEHN
CMeLLeHs, MPOTUBONOCTaBNeHne ¢ 6os1ee paHHUM 06LLEN3BECTHBIM TOBAPHbLIM
3HaKOM WM HaMMEHOBAHMEM MecTa MPOMCXOXAEHUS ToBapa, NPUMEHEHWe
cratbn 6septies MapuXCKor KOHBEHLMN, NpeKpaLleHne OeNCcTBUS TOBAPHOro
3Haka, HepobpOoCcoBEeCTHAs KOHKYpPeHUMs. Takke OCBeLLleHbl HEKOTOpPbIE MPO-
LLeccyasnbHble BOMPOChHI, Kacalowmnecs NpuoCTaHOBNEHUS aaMUHUCTPATUBHOMO
Cy[0MNpou3BOACTBA, yHacTUsl TpeTbUX UL, B Npoueaypax ocnapueaHua. B yactu
naTeHTOB PACCMOTPEHbI BOMPOCHI BKIOYEHWSI HEOMYBIMKOBAHHbIX 3a9BOK B YPO-
BEHb TEXHUKM, NMPaBuia onpeneneHns npnaHakos Gopmybl.

KnwoyeBble crioBa
Poccuiickan depepaums, cynebHas npakTuka, TOBapHbIe 3HaKM, NpekpalleHne
OXpaHbl, CXOACTBO, HeJobpocoBecTHas KOHKypeHuus, HMIMT, nateHT.

Ans yntmposarus: KansipuHa H.U., Konbapopd M.A. (2022) O630p KItOYEBLIX
nosvnuuii NMpeangnyma Cyaa no MHTeNNekTyanbHbIM NpaBam. Bornpocs! npasa B
ungposyo aroxy. T. 3. N2 3. C. 120-153 (Ha aHnrn. 93.). DOI:10.17323/2713-
2749.2022.2.86.120-153

MHdpopmaumsa ob6 aBTopax:
KanbipyHa H.U. — kaHOupaT lopnanyecknx Hayk, AOLLEHT.
Konbagopd M.A. — marucTtp, npenogasaTesb.
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ABTOPAM

TpebOoBaHusa K 0POpMIIEHUIO TEKCTA CTaTeN

MpeacTraBneHHble CTaTbM O0JIXHb! ObITh
OPUTMHANIBHLIMU, HEe OMyGNKOBaHHLIMU
paHee B Apyrvx nedarHbix n3gaHusax. Crarbu
DOMKHBI OblTb aKkTyasibHbIMK, 06iagaTb Ho-
BW3HOM, COAEepXaTb BbIBOAbI WCCNenoBa-
HVSI, a Takke COOTBETCTBOBATb YKA3aHHbLIM
HUXe Npaeunam opopmieHust. B cnyyae He-
Haanexatuero obopMIIeHUs CTaTby OHa Ha-
npaesiseTcs aBTopy Ha A0PaboTKy.

Cratbsl NpeacTaBnseTcs B 3/1IEKTPOHHOM
Buae B popmare Microsoft Word no agpecy:
lawjournal@hse.ru

Apnpec pegakupn: 109028, Mocksa, b. Tpex-
CBATUTENBLCKUIA Nep, 3, od. 113

Pykonucu He Bo3BpaLLaloTcs.

O6Gbem cTaTby
O6bem ctateit po 1,5 ycn. n.n., peueH-
3u — 0o 0,5 ycn. n.a.

Mpu Habope TekcTa He0OX0ANMO UCMOJb-
3o0Bartb WpudT «Times New Roman». Pas-
Mep wpundTta onsi OCHOBHOINO TekcTa CTa-
Ter — 14, cHocok — 11; Hymepauus CHOCOK
CnoLwHas, nocTpaHnyHasa. TekcT neyara-
eTtcq yepes 1,5 nHtepsana.

HasBaHue cTtaTbu

HasBaHwue ctatbu NpuUBOANTCS HA PYCCKOM
M aHJIMNCKOM A3blke. 3arnaBsve O0JIKHO
ObITb KPaTKUM N MHPOPMATUBHBIM.

CeepeHus 06 aBTopax
CeefeHus 06 aBTopax NpMBOAATCS Ha PYC-
CKOM M aHITINNCKOM A3blKaxX:

+  damunusa, nMs, 0OT4ECTBO BCEX aBTOPOB
NOJSIHOCTLIO

 MOJIHOE Ha3BaHWe opraHu3aunmn — mMe-
cTa paboThbl Kaxaoro aBTopa B UMeHU-
TeNbHOM Najexe, ee NnoJHbIN NOYTOBbLIN
agpec.

+  [OOJXHOCTb, 3BaHWe, y4yeHas CcTeneHb
KaXxaoro aBTopa

+ aapec dJIEKTPOHHOM NOYTbl ANs KaXao-
ro aBTopa

AHHOTaUUA

AHHOTaUMs NPeaoCTaBASAETCH HA PYCCKOM
1 aHrmuiickoM a3blkax o6bemom 250-300
CIOB.

AHHOTaUMA K cTaTbe A0JKHA OblTb NOrNY-
HOW (cnepoBaTb NOrMKe ONMCcaHusa pesyib-

TaToB B CTaTbe), OTPaXaTb OCHOBHOE CO-
nepxaHue (Npeamer, uenb, MeToaonoruio,
BbIBObl UCCIIEeA0BAHMSA).

CeepeHus, coagepxaiwjmecs B 3arjlaBum
CTaTbU, HE J0JIKHbI MOBTOPATLCS B TEKCTE
aHHoTaumn. CnepyeT wuaberatb JIULLIHKX
BBOAHbIX ppas (Hanpumep, «aBTop CTaTbh
paccMaTpuBaET...»).

UcTtopuyeckue cnpaeBku, €C/ii OHU He
COCTaBJISIlOT OCHOBHOE COAEepPXaHue [0Ky-
MeHTa, onuncaHue paHee onyGIMKOBaHHbIX
paboT N 06LIEN3BECTHLIE MONOXEHUS, B
aHHOTaLMM He NpuUBOASATCS.

KnioueBble cnoBa

KniouyeBble cnoBa NpMBOAATCS HA PYCCKOM
1N aHrnnckom Asbikax. Heobxoammoe Ko-
JINYECTBO KJIHOYEBBLIX CJIOB (CNOBOCOYETa-
Hui) — 6-10. KnioyeBble crnoea mnm cno-
BOCOYETaHUA OTOENAlTCHa Apyr OT gpyra
TOYKOW C 3ansToOn.

CHoCKM

CHOCKM NOCTPaHUYHbIE.

CHockn odopmnsitotes cornacHo FOCT P
7.0.5-2008 «Cuctema cTtaHOapTOB MO UH-
dopmauun, GubAMOTEHHOMY U M3JaTENb-
ckomy geny. bubnuorpaduyeckas ccbiika.
O6Lwme TpeboBaHUs 1 NpaBuia cocTasne-
HUsI»,  yTBEpXAeHHOMY  DenepanbHbiM
areHTCTBOM MO TEXHMYECKOMY PErynmpo-
BaHWo U MeTponorun. NMoapobHas nHdop-
Maums Ha cante http://law-journal.hse.ru.

TemaTunuyeckas pyopuka
0O6s3aTenstH0  —  KOA,  MeXAyHapoOHOW
Kknac-cunounkaunm YOK.

Cnucok nutepartypbl

B KoHUEe cTaTby NPUBOAUTCS CAUCOK NUTe-
patypbl. Cnucok cneagyet opopmasaTb Mo
FOCT 7.0.5-2008.

CtaTtbu peueH3upyloTcs. ABTOpaM mnpe-
OOCTaBASETCS BO3MOXHOCTb O3HAaKOMUTb-
csl C cogepxaHvem peueHauii. Mpu otpu-
LaTeNbHOM OT3bIBE pPeLeH3eHTa aBTopy
npenoCcTaBAsgeTcs MOTUBMPOBAHHBIN O0TKa3
B ony6IMKOBaHUN MaTepuana.

Mnata ¢ acnupaHToB 3a Ny6ankauuio py-
KOnucen He B3MMaeTcs.
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